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United States Court of Appeals for the 

District of Columbia 


a. District Court of the United States for 

the District of Columbia. 

Xo. 61250 in Equity 

Harry Wan x , Plaintiff, 


vs. 

Harold L. Ickes, Secretary of the Interior, Defendant . 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 In the Supreme Court of the District of Columbia 


Xo. 61,250 In Equity 
Filed April 21, 1936. 

Harry Waxx, Mena, Arkansas, Plaintiff, 

vs. 

II arold L. Ickes, Secretary of the Interior, Defendant. 

Bill of Complaint 

To the Supreme Court of the District of Columbia. 

Plaintiff states as follows: 

1. The plaintiff, Harry Wann, is a citizen of the United 
States and a resident of the State of Arkansas, and brings 
this suit in his own right. 

2. The defendant, Harold L. Ickes, Secretary of the In¬ 
terior, is a citizen of the United States and a resident of 
the District of Columbia, and is sued in his official capacity 

as Secretarv of the Interior of the United States. 

* 
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3. The plaintiff on August 15, 1935 filed with the Com¬ 
missioner of the General Land Office in the Department of 
the Interior of the United States an application for a pros¬ 
pecting permit to prospect for oil and gas upon the North¬ 
west Quarter (XW' 4 ) of the Southeast Quarter (SE]/i;) of 
Section Five (5), Township Twenty-Three North (23N), 
Range Fifteen West (15W), in Caddo Parish, in the State 
of Louisiana, and paid to said Commissioner the fee in the 
amount of ten dollars ($ 10 . 00 ) required by rules and regu¬ 
lations proscribed by the Secretary of the Interior to be 
paid for receiving and acting on said application. 

4. The application made by the plaintiff as afore- 
2 said was under and by virtue of the authority con¬ 
tained in Section 13 of the Act of February 25, 1920, 
c. 85, 41 Stat. 441 (30 U. S. C. A., sec. 221), providing— 

“Sec. 13. That tin* Secretarv of the Interior is hereby 

» * 

authorized, under such necessary and proper rules and 
regulations as he may proscribe, to grant to any applicant 
qualified under this Act a prospecting permit, which shall 
give the exclusive right, for a period not exceeding two 
years, to prospect for oil or gas upon not to exceed two 
thousand five hundred and sixty acres of land wherein such 
deposits belong to the United States and are not within 
any known geological structure of a producing oil or gas 
field. * # V’ 

5. At the time plaintiff filed his said application as afore¬ 
said he was a citizen of the United States, and in making 
and filing said application he complied with the necessary 
and proper rules and regulations prescribed by the Secre¬ 
tary of the Interior in respect of such applications, the 
land referred to and described in plaintiff’s said applica¬ 
tion was land wherein anv deposits of oil or gas existing 
therein belonged to the United States and were not at the 
time of the filing of plaintiff’s application as aforesaid 
within any known geological structure of a producing oil 
or gas field, and said land was not a part of any of the lands 
deposits within which were excluded from disposition by 
Section 1 of the Act of February 25, 1920, c. 85, 41 Stat. 
437 (30 U.S.O.A., sec. 181), providing— 

“That deposits of coal, phosphate, sodium, oil, oil shale, 
or gas, and lands containing such deposits owned by the 
United States, including those in national forests, but ex- 
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eluding lands acquired under the Act known as the Appa¬ 
lachian Forest Act, approved March 1, 1911 (Thirty-sixth 
Statutes, page 961), and those in national parks, and in 
lands withdrawn or reserved for military or naval uses or 
purposes, except as hereinafter provided, shall be subject 
to disposition in the form and manner provided by this 
Act to citizens of the United States * * V' 

6 . At the time plaintiff tiled his said application as afore¬ 
said the land referred to and described in said application 
was not within the boundary lines of any structure, or oil 
or gas field fixed and determined by the Secretary of the 
Interior. 

7. Plaintiff was the first person making applica- 
3 tion for a prospecting permit to prospect for oil and 
gas upon the land referred to and described in his 
said application filed as aforesaid. 

8 . Prior to filing his said application for permit filed as 
aforesaid, plaintiff located the land referred to in said appli¬ 
cation in a reasonably compact form and according to the 
legal subdivisions of the public land surveys and on August 
5, 1935 he caused to be erected upon said land a monument 
not less than four feet high, at a conspicuous place thereon, 
and posted a notice in writing on said monument stating 
that an application for permit would be made within thirty 
days after date of posting said notice, the plaintiff’s name, 
the date of the notice, and a general description of the land 
to be covered by the permit for which application was pro¬ 
posed to be made, and stating also the amount of said 
land in acres. 

9. On August 21, 1935 Section 13 of the Act of February 
25, 1920, c\ 85, 41 Stat. 441 (30 U.S.C.A., sec. 221) was 
amended by Section 1 of the Act of August 21, 1935, c. 599, 
49 Stat. 674, said Section 13 as so amended providing— 

“* * * No prospecting permit shall be granted upon 

any application filed after ninety days prior to the effective 
date of this amendatory Act. * * * Provided further, 

That any application for any prospecting permit filed after 
ninety days prior to the effective date of this amendatory 
Act shall be considered as an application for lease under 
section 17 hereof: * * 

10. Section 17 of the Act of February 25, 1920, c. 85, 41 
Stat. 443 (30 U.S.C.A., sec. 226) as amended by Section 1 
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of tlie Act of August 21,1935, c. 599, 49 Stat. G76, provides— 

44 Sec. 17. All lands subject to disposition under this 
Act which are known or believed to contain oil or gas de¬ 
posits, except as herein otherwise provided, may be leased 

bv the Secretarv of the Interior after the effective date of 
• * 

this amendatory Act, to the highest responsible qualified 
bidder by competitive bidding under general regulations. 

* Provided further , That the person first making ap¬ 
plication for the lease of any lands not within any known 
geologic structure of a producing oil or gas field who is 
qualified to hold a lease under this Act, including 
4 applicants for permits whose applications were filed 
after ninety days prior to the effective date of this 
amendatory Act shall be entitled to a preference right over 
others to a lease of such lands without competitive bidding 
at a royalty, in the case of oil, of 12 ! _> per centum in amount 
or value of the production when the said production does 
not exceed fifty barrels per well per day for the calendar 
month and of not less than 12*1* per centum in amount or 
value of the production when the said production exceeds 
fifty barrels per well per day for the calendar month, and, 
in the case of gas, at a royalty of 12'1 per centum in amount 
or value of the production when the said production does 
not exceed five million cubic feet per well per day for the 
calendar month and, when the said production exceeds five 
million cubic feet per well per day for the calendar month, 
at a royalty of not less than 12 : _> per centum in amount or 
value of the production.” 

11 . Plaintiff is advised and believes, and therefore avers, 
that he is entitled as a matter of right to a lease of the lands 
referred to and described in his said application of August 
15, 1935, filed as aforesaid, upon the basis and the terms 
set forth in Section 17 of the Act of February 25, 11)20, as 
amended by the Act of August 21, 1935, with all the tiro- 
visions of which the plaintiff was and is ready and willing 
fully to comply. 

12. Notwithstanding the plaintiff's right as aforesaid, the 
defendant on September IS, 1935 rejected the plaintiff’s 
said application filed on August 15, 1935 as aforesaid. 
Thereafter on October 2, 1935 plaintiff filed with the Com¬ 
missioner of the General Land Office a motion for a rehear¬ 
ing of plaintiff's said application of August 15, 1935 filed 
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as aforesaid, and on November 25, 1935 said motion for 
rehearing was denied bv the defendant. The defendant 
has refused and continues to refuse to grant plaintiff either 
a permit to prospect for oil and gas upon the land referred 
to and described in plaintiff's said application of August 
15, 1935, filed as aforesaid, or a lease of said land upon the 
terms set forth in Section 17 of the Act of February 25, 
1920, as amended, (30 U.S.C.A., sec. 226. 

5 13. Plaintiff is advised and believes, and therefore 

avers, that the plaintiff became and now is entitled 
to an oil and gas lease of the land referred to and described 
in his said application of August 15, 1935, filed as afore¬ 
said; that it is the duty of the defendant to lease to the 
plaintiff said land upon the terms set forth in Section 17 
of the Act of February 25, 1920, as amended by the Act of 


August 21, 1935, (30 U.S.U.A., sec. 226); and that the de¬ 
fendant is without authority to refuse to lease said land 

%• 

to the plaintiff upon the terms aforesaid. 

14. Plaintiff is informed and believes, and therefore 
avers, that the defendant is about to offer to lease the land 
referred to and described in the plaintiff’s application of 
August 15, 1935, filed as aforesaid, to the highest bidder by 
competitive bidding; and that the failure, omission, and re¬ 
fusal of the defendant to lease said land to the plaintiff and 
his proposal to offer said land for lease to the highest com¬ 
petitive bidder are an unlawful invasion of the rights of the 
plaintiff, resulting in irreparable injury to him, against 
which he has no adequate and complete remedy save and 
except in a court of equity. 

WHEREFORE, the premises considered, the plaintiff 


prays as follows: 

1. That process may issue against the said defendant, 
Harold L. Ickes, in his official capacity as Secretary of the 
Interior of the United States, requiring him to appear and 
answer, but not under oath, the exigencies of this bill, an¬ 
swer under oath being hereby expressly waived. 

2. That the defendant be restrained and enjoined pen¬ 
dente life against leasing the land described in plaintiff’s 
Application of August 15, 1935, referred to in paragraph 3 
of this bill of complaint, to any person or persons other than 
the plaintiff. 
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*3. 


That tlie defendant be restrained and enjoined 
permanently upon the final hearing of this cause from 
and against leasing the land described in plaintiff's appli¬ 
cation of August 15, 1935, referred to in paragraph 3 of this 
bill of complaint, to any person or persons other than the 
plaintiff during the continuance of the right of the plaintiff 
to a lease of said land. 


4. That the defendant be enjoined and commanded to 
lease to the plaintiff the land referred to and described in 
the plaintiff's application of August 15, 1935, referred to in 
paragraph 3 of this bill of complaint, upon the terms set 
forth in Section 17 of the Act of February 25, 1920, as 
amended bv the Act of August 21, 1935. 

5. And for such other and further relief as the nature of 
the case may require and to this Honorable Court may seem 
proper. 

HARRY WAXX 
Plaintiff. 

JAMES C. ROGERS 
At tor nr if for Plaintiff. 


QUILLIX & QUILLIX 
Attorneys at Lair, 

Of (' o a ns cl. 


State of Arkansas, County of Polk, ss: 

L Harry \Yann. being first duly sworn, depose and sav 
that 1 have read tin* foregoing and annexed bill of com¬ 
plaint by me subscribed, and know the contents 
7 thereof, and that the matters and things therein 
stated as of my own personal knowledge I know to 
be true, and those therein stated as upon information and 
belief I believe to be true. 

HARRY WAXX 


Subscribed and sworn to before me this 16th day of April, 
1936. 


My Com. exp. Jan. 23, 1940 
(Xotarial Seal) 


W. X. MARTIX 

Notary Public. 
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Motion to Dismiss Bill of Complaint 
Filed May 8, 1936 


* 


* 


Conies now the defendant Harold L. Ickes, Secretary of 
the Interior, by his attorneys, and moves to dismiss the 
above-entitled cause and plaintiff’s bill of complaint in said 
cause upon each and every of the following grounds: 

1. It appears from the decision of the Secretary of the 
Interior which is complained of, of which decision this Court 
will take judicial notice, that the determination of fact made 
by the Secretary, namely, that the land in question was with¬ 
in the known ideological structure of a producing oil or gas 
field prior to the time that the plaintiff made application for 
lease, was a decision rendered by said Secretary in the 
lawful exercise of the authority and jurisdiction conferred 
upon him by the Congress, and that said determination of 
fact is therefore binding and conclusive upon this Court. 

2. It appears from the decision of the Secretary of the 
Interior which is complained of, of which decision this 
Court will take judicial notice, that the Secretary has de¬ 
termined as a fact that the land in question was within the 
known geologic structure of a producing oil and gas field at 

the time plaintiff’s application was filed, from which 
11 it follows that the land in question may not:be leased 
except to the highest responsible qualified bidder by 
competitive bidding. 

3. It appears from the bill of complaint and the decision 
of the Secretary of the Interior which is complained of, of 
which decision this Court will take judicial notice, that the 
plaint iff is not entitled to any preference right to a lease 
covering the lands in question. 

4 . It appears from the bill of complaint that the plaintiff 
has no right to have a lease issued to him covering the lands 
in question, as the issuance of such a lease is, under the ap¬ 
plicable Acts of Congress governing the same, within the 
discretion of the Secretary of Interior to grant or withhold. 

5 . It appears from the bill of complaint that the plaintiff 
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wholly fails to state facts sufficient to entitle him to the re¬ 
lief prayed for, or any relief. 

XATIIAX E. MAEGOLD 
Solicitor. Department of the Interior. 

FREDERICK BEEXAVS WIEXER 
Assistant Solicitor, Department of 
the Interior. 

JACKSOX E PEICE 

Assistant Solicitor. Department of 
the Interior. 

Attorneys for Defendant. 

Service* of the foregoing motion acknowledged this 8th 
day of May. 1936. 

JAMES C. EOGEES 

Attorney for plaintiff. 

10 Amendment to Bill of Complaint 

Filed June 19, 1936 


Leave of Court having been first had and obtained, plain¬ 
tiff amends paragraph 12 of his bill of complaint herein to 
read as follows: 

12. Xotwithstanding the plaintiff's right as aforesaid, 
the defendant on September IS, 193b rejected the plaintiff’s 
said application filed on August lb, 1935 as aforesaid. 
Thereafter, on October 2, 193b plaintiff filed with the Com¬ 
missioner of the General Land Office a motion for a rehear¬ 
ing of plaintiff's, said application of August lb, 193b filed as 
aforesaid. Plaintiff files herewith a true and accurate copy 
of said motion for rehearing, which is marked “Exhibit A’’ 
and prayed to be taken and considered as a part hereof. On 
Xovember 2b, 193b said motion for rehearing was denied 
by the defendant. The plaintiff files herewith a true and 
accurate copy of the decision of the defendant denying said 
motion for rehearing, which is marked “Exhibit B" and 
prayed to be taken and considered as a part hereof. The 
said decision of the defendant denying the plaintiff's motion 
for rehearing and finally rejecting the plaintiff's said ap- 
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plication filed on August 15, 1935, as aforesaid, is arbitrary 
and unreasonable, and the facts found therein are insuffi¬ 
cient to warrant the finding therein that the tracts involved 
in plaintiff’s said application were known to be within the 
geologic structure of a producing oil or gas field. 
11 The defendant has refused and continues to refuse to 
grant plaintiff either a permit to prospect for oil and 
gas upon the land described in plaintiff’s said application 
of August 15, 1935, filed as aforesaid, or a lease of said land 
upon the terms set forth in Section 17 of the Act of Febru¬ 
ary 25, 1920, as amended (30 U. S. C. A. Sec. 226). 

HARRY WANN 
By JAMES C. ROGERS 

Plaintiff. 

JAMES C. ROGERS 
Attornrt/ for Plaintiff. 

District of Columbia, ss : 

I, James C. Rogers, being first duly sworn, depose and 
say that I have read the foregoing and annexed amendment 
to the bill of complaint herein by me subscribed on behalf 
of the plaintiff, and know the contents thereof, and that the 
matters and things therein stated as of my own personal 
knowledge 1 know to be true, and those therein stated as 
upon information and belief I believe to be true. 

JAMES C. ROGERS 

Subscribed and sworn to before me this 19th day of June, 
1936. 

BERTHA P. ISAACS 

(Notarial Seal) Notary Public, D. C. 

No objection to the foregoing amendment. 

JACKSON E. PRICE, 

Attorney for Defendant. 

JESSE C. ADKINS 

Justice. 


Let this amendment be filed. 
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12 Exhibit A 

Before the United States Commissioner of 

Public Lands. 

Harry Wann, Exparte, Petitioner. 
Petition. 


To the Honorable Fred W. Johnson, Commissioner of 

United States Lands: 


Whereas, about August 5, 1935, your petitioner duly 
posted, according to Statute, his notices that he was apply¬ 
ing for a permit to prospect for oil and gas u])on lands 
owned by the United States and embraced in the North¬ 
west Quarter (XW 1 .) of the Southeast Quarter (SEVi) 
of Section Five (Sec. 5), Townshi]) Twenty-three (T. 23) 
North Range Fifteen (R. 15) West in Caddo Parish, Louisi¬ 


ana ; 

And Whereas, on August 15, 1935 your petitioner filed 
in the office of the Land Commissioner his application No. 
G. L. O. 00217 in proper form for said oil and gas prospect¬ 
ing permit upon said land, and at said time paid and had 
accepted the sum of money required by the Statute in such 


cases; 


And Whereas, on or about August 23, 1935 the Geolog¬ 
ical Survey designated said tract of land as being located 
within the district of the Rodessa, Louisiana oil and gas 
field; 

And Whereas, the Commissioner has indicated the in¬ 
tention to include such land in unit number Two of said 
district to be sold at public auction pursuant to the pro¬ 
vision of Section Seventeen (17) of the Mineral Leasing 
Act of Februarv 25, 1920; 


And Whereas, on September 18, 1935 the said applica¬ 
tion of your petitioner was by the Commissioner rejected on 
the ground that the land is within the known Geo- 
13 logic structure of the Rodessa oil and gas field district 
Louisiana, and on said date notified your petitioner 
of said rejection and tendered the return of the fee paid 
with said application, in the sum of Ten Dollars ($10.00), 
which tender is by your petitioner respectfully declined; 

Now comes your petitioner and for his petition that he 
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be granted a permit to drill upon said land, or an oil and 
gas lease to said land under the provisions as outlined by 
Statute respectfully shows as follows: 

1 . 

That his application should be granted for the reason 
that the land described therein, is not located within any 
known oil producing territory. 


That at the time your petitioner posted said lands and at 
the time lie filed his application G. L. 0. 06217 the said land 
was open to prospecting and to the grant of a prospecting 
permit when applied for in the manner and form filed by 
your petitioner. 

3. ; 

That upon the filing of said application your petitioner 
had complied with all of the requirements of the Statutes 
in such cases made and provided, and became immediately 
entitled to the grant of said permit or said lease. 


4. 


That the action of the Commissioner on or about August 
23, 1935, in designating said land to be within known oil 
producing territory and in withdrawing said land 
14 from the public domain subject to prospect permits 
or lease upon such application was done subsequent 
to all of the acts of your petitioner as set forth herein, and 
could not deprive him of the rights accruing to him upon 
the posting of said notices and the filing of said applica¬ 


tion. 

Wherefore, premises considered, your petitioner respect¬ 
fully petitions that the Commissioner of Lands counter¬ 
mand his said orders of August 23, 1935 and September 
18, 1935, respectively, that he accept the filing fee of Ten 
Dollars ($10.00) which is tendered herewith and reinstate 
said application: and that he grant to the petitioner a per¬ 
mit to drill upon said land for oil and gas in accordance 
with the provisions of law, or that he grant to the peti- 
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tioner an oil and gas lease on the form prescribed by Stat¬ 
ute. 

Respectfully submitted, 

HARRY AY A XX 
Petitioner 

By J F QUILLIX 

Attorney. 
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Exhibit B 

Department of the Interior 
Washington 

November 25, 1935. 

“X” 


G. L. O. 06216, 06217. 

Oil and gas prospecting permit applications rejected. 

Motion denied. 

Harry Waxx 
and 

Argus E. Rowe, et al. 

Motion for Rehearinn 


On August 15, 1935, there was received in the General 
Land Office* an application by Argus E. Rowe, Marion F. 
Arwood, and John AY. Pettie for a permit to prospect for 
oil and gas upon the* SAA* 1 ; XE’j Sec. 2., T. 23 X., R. 16 A AY, 
L. M., Louisiana. On the same date there was received a 
similar application by Harry AYann for the XAA’ 1 \ SE'j 
Sec. 5. T. 23 X.. R. 15 AY., L.*M. 

Bv decisions of September IS, 1935, the Commissioner 
of the General Land Office rejected the applications on the 
ground that the tracts were within the known geologic struc¬ 
ture of the ROdessa oil and gas field district of Louisiana 
and were therefore not subject to appropriation under sec¬ 
tion 13 of the leasing act of 1920. The Commissioner stated 
that on August 23, 1935, the Geogolical Survey designated 
the SAY Li XEJ4 Sec. 2, T. 23 X., R. 16 AAL, to be included 
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in unit Xo. 4 and the XW T 4 SE T 4 Sec. 5, T. 23 N., R. 

16 16 W., in unit Xo. 2, to be sold at public auction to 
the bidder of the highest bonus, pursuant to the pro¬ 
visions of section 17 of the leasing act of 1920. He further 
stated : 

“However, on August 21, the President of the United 
States signed the bill S. 3311, being an act to amend section 

17 and other sections of the mineral leasing act. Regula- 
tions are now being prepared governing the sale of such 
leases, and as soon as approved by the Secretary of the In¬ 
terior a date will be fixed and notices will be published for 
thirty days in a local newspaper of general circulation in 
the vicinity of the land, and also in two prominent oil jour¬ 
nals.” 

The two decisions were approved by the Department on 
the said date of September 18, 1935, so that they were, in 
effect, departmental decisions. 

The applicants, through the attorneys, have filed a peti¬ 
tion for review, and this will be treated as one motion for 


rehearing of the two decisions, 
alike. 


as they are in all respects 


The attorneys state that the issues presented are as fol¬ 
lows : 


“1. Are the locations of these lands such as to justify 
the act of the Department in classifying them as being on 
known structure? 

“2. Is the Department authorized under the law to with¬ 
draw the lands from prospecting permits and noncompet¬ 
itive leases subsequent to the filing in proper form of appli¬ 
cations for such permits or leases, and to the payment of 
the statutory fee?” 


In transmitting the records to the Department for con¬ 
sideration of the motion for rehearing the Commissioner 
said that the “Rodessa Oil and Gas Field district”, 
17 on the geologic structure of which the tracts in¬ 
volved are located, had been known as a producing 
gas field since August 13, 1930, when the first discovery of 
gas was made therein; that on July 7, 1935, oil was discov¬ 
ered in a well in Sec. 21, T. 23 X., R. 16 W.; and that on 
September 4, 1935, a producing oil well was completed in 


Sec. 14, said township. 

The applicants’ attorneys state that the tracts involved 
are three and six miles, respectively, from the oil well in 
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Sec. 21 and that therefore these tracts must he considered 
as purely in wildcat territory. They call attention to the 
fact that the applicants alleged in their applications that 
they posted notices on the land on August 3, 1935, and con¬ 
tend that the Government continued to offer these tracts as 
being subject to oil and eras prospecting permits or to leases 
without competitive bidding until these applications were 
rejected. 

The records of tin* Geological Survey show that Sec. 2, T. 

23 X., R. 16 W., and Sec. 5, T. 23 X., R. 15 W., are within the 

known geologic structure of the Rodessa oil and eras field. 

This has been known since 1931. The din of the formation 

▲ 

is shown to be very gentle to the north, so that there is just 
reason for re.irardin.tr the tracts as being in proven territory. 
It will be noted that oil was discovered almost a month be¬ 
fore the alleged postin.tr was made, and of course gas had 
been discovered a little to the south almost five years before 
that time. 

18 Section 13 of the leasing act of 1920 authorizes the 

Secretary of the Interior to grant permits to pros¬ 
pect for oil or tras upon lands wherein such deposits belong 
to the United States ‘‘and are not within amp known pcnlopi- 
cal structure of a pmducina oil or pas fo ld.'' 

The same language is found in the act of Auirust 21, 1935 
(Public Xo. 297'j, 74th (’engross). 

In section 17 of the leasinir act, as amended bv the act of 
Auirust 21, 193,5. supra, it is provided: 

“All lands subject to disposition under this Act which are 
known or hr! need to contain od or a ns d< posits, except as 
herein otherwise provided, may be leased by the Secretary 
of the Interior after the effective date of this amendatory 
Act, to the highest responsible qualified bidder by competi¬ 
tive bidding under general regulations." 

It is further provided in said section 17 : 

“That the person first making application for the lease 
of anv lands not within ami known acoloqic structure of a 
producmp oil or pas fit Id who is qualified to hold a lease 
under this Act. including applicants for permits whose ap¬ 
plications were filed after ninety days prior to the effective 
date of this amendatory Act shall be entitled to a prefer¬ 
ence right over others to a lease of such lands without com¬ 
petitive bidding." 


HARRY WAXX VS. HAROLD L. ICKES. 


15 


Section 32 of the leasing 1 act of 1920 provides: 

“That the Secretary of the Interior is authorized * * * 
to fix and determine the boundarv lines of anv structure, or 
oil or gas field, for the purposes of this Act.” 

Hut that cannot ho taken to mean that unless there has 
been a formal definition of structure which has been 
19 noted on the records of the Land Department oil and 
gas deposits belonging to the United States, and not 
otherwise reserved, must be held subject to prospecting 
permit, or to lease without competitive bidding. In his in¬ 
structions of June 3, 1924 (50 L. 1). 546), the First Assis¬ 
tant Secretary of the Interior said: 

“I have further to direct that such permittees, in this and 
other fields where drilling is progressing, as appear to be 
in default in the compliance* with the drilling requirements 
of their permits be required to show compliance with the 
terms of said permits or such diligence as clearly warrants 
extensions of time, on penalty of the cancellation of such 
permits; and that such cancelations as are made shall not 
he followed by Uie opening of the hind to further penult ap¬ 
plications until if appears that the test well has faded to re¬ 
sult in proving the laud to he within a producing structure. 
If within such structure, the lands will , of course , he held 
for lease under section 17 of the leasing act." 

In tlu* present case the Department holds that the tracts 
involved were known to be within the geologic structure of 
the producing Rodcssa oil and gas field on August 3, 1935, 
when posting on the land was alleged to have been made and 
on August 15, 1935, when the applications were filed, and 
that said tracts were therefore not subject to any form 
of disposition, so far as oil and gas deposits are concerned, 
other than lease by competitive bidding. 

The motion for rehearing is denied. 


(Sgd) T. A. WALTERS, 

First Assistant Secretary. 
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Stipulation 
Filed June 19, 1936 


It is hereby stipulated by and between the plaintiff and 
the defendant by their respective attorneys of record that 


16 


HARRY WANN VS. HAROLD L. ICKES. 


the defendant's motion filed herein Mav 8, 1936 to dismiss 

• • 

the plaintiff’s bill of complaint shall stand to said bill of 
complaint as amended by the amendment to said bill of com¬ 
plaint filed herein June 19, 1936. 

JAMES C. ROGERS 
Attorney for Plaintiff. 

JAGKSOX E. FRIGE 
Assistant Solicitor , Department 
of tin' Interior. 
Attorney for Defendant. 

21 Memorandum 

Filed Julv 6, 1936 


The Secretary has held that at the time of the filing of 
plaintiff's application the land here involved was known to 
be within the geological structure of the producing Rodessa 
oil and gas field. This determination is binding. See Ca- 
mcron v l \ S. 252 U. S. 450. 

Upon the facts set forth in the Secretary's decision I am 
unable to say that it was arbitrary or capricious. 

The Secretary's decision that the determination of the 
character of the field may be made after the filing of an ap¬ 
plication for prospecting permit is in accordance with prior 
rulings of the Department (See A. Mb Mason, 48 L. 1). 213), 
and seems reasonable. At any rate the construction of the 
statute is not free from doubt and therefore the Secretary's 
construction is controlling*. In my opinion this case is gov¬ 
erned by Wilbur r l . S. 281 U.S. 206, 219 and not bv Miguel 
r McCarl. 291 U.S. 442. 


Julv 6 1936 


JESSE C. ADKINS 

J usticc 
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Order 

Filed July 10, 1936 


* 


The above-entitled cause having 1 come on to be heard on 
the. defendant's motion to dismiss the plaintiff’s amended 
bill of complaint; and the parties thereto having appeared 
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in open court by their respective attorneys and the argu¬ 
ments of said attorneys having been heard, and the matter 
having been carefully considered, the Court being fullv ad- 
vised in the premises, it is hereby 

Ordered, Adjudged and Decreed this 10th day of July, 
1936, that tile defendant’s motion to dismiss be, and the 
same hereis, granted. 

Whereupon, comes now the plaintiff by his attorney of 
record and elects to stand upon his bill of complaint, as 
amended, filed herein. Whereupon, it is 

Ordered, Adjudged and Decreed that the said bill of com¬ 
plaint, as amended, be, and the same hereby isj dismissed 
and the rule to show cause issued herein be, and the same 
hereby is. discharged. 

Wherefore, it is considered that the plaintiff takes noth¬ 
ing by this suit, and the defendant goes hence without day, 
is for nothing held and recovers of the plaintiff his costs of 
defense to be taxed bv the clerk and has execution thereof. 

JESSE C. ADKINS 

Justice. 

23 From the foregoing order the plaintiff by his attor¬ 
ney of record in open Court notes an appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia, whereupon an undertaking to act as a Cost bond is 
hereby fixed in the sum of one hundred dollars ($100) with 
leave to deposit fifty dollars ($50) cash with the Clerk in 
lieu thereof. 

JESSE C. ADKINS 

Justice. 


Memo ran (Jum 

Julv 23, 1936 

* 7 ; 

Bond ($100) of plaintiff on appeal approved and filed. 

24 Assignments of Error 

Filed Julv 31, 1936 


The plaintiff hereby assigns as errors committed by the 
trial Court in the above entitled cause the following: 
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1. Error of the Court in holding that the decision of the 
Secretary of the Interior involved herein was not subject 
to review bv the Court. 

2. Error of the Court in failing to hold that the decision 
of the Secretary of the Interior involved herein was arbi¬ 
trary and capricious and therefore subject to review by the 
Court. 

3. Error of the Court in failing to hold that lands are not 

“within any known geological structure of a producing oil 

or gas field" within the meaning of the provisions of the Oil 

Lands Leasing Act (Act of February 25, 1920, 41 Stat. 437, 

as amended by Act of August 21, 1935, 49 Stat. 676) until 

the Secretary of the Interior determines the boundarv lines 
• « 

of such structure. 

4. Error of the Court in holding that the decision of the 
Secretary of the Interior that the determination of the char- 
acter of a field may be made after the filing of an applica¬ 
tion for prospecting permit is reasonable. 

5. Error of the Court in granting the motion of the defen¬ 
dant to dismiss the plaintiff's bill of complaint. 

6. Error of the Court in refusing to deny the 

25 motion of the defendant to dismiss the plaintiff's bill 
of complaint. 

7. Error of the Court in other respects apparent of 
record. 

JAMES C. ROGERS 

Attorney for Plaintiff. 

Service of a copy of the foregoing assignments of error 
acknowledged this 30tli day of July, 1936. 

JACKSON E. PRICE 
Attorney for Defendant. 

26 Designation of Record 

Filed July 31, 1936 


Comes now Harry Wann, the plaintiff and the appellant 
in the above entitled cause, and designates the parts of the 
record which he desires to have included in the transcript of 
record for filing in the United States Court of Appeals for 
the District of Columbia, said parts being considered suf- 
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ficient for the determination of the questions raised on 
appeal, namely: 

1. Bill of complaint. 

2. Motion to dismiss bill of complaint. 

3. Amendment to bill of complaint filed June 19, 1936. 

4. Stipulation filed June 19, 1936. 

5. Memorandum of Mr. Justice Adkins filed Julv 6, 1936. 

6. Final decree dismissing bill of complaint. 

7. Notation of appeal by the plaintiff. 

8. Assignments of error. 

9. This designation of record. 

JAMES C. ROGERS 
Attorney for Plaintiff. 

Service of a copy of the foregoing designation of record 
acknowledged this 30th day of July, 1936. 

JACKSON E. PRICE 
Attorney for Defendant. 
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District Court of the United States for the 
District of Columbia. 


United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 26, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 61250 in: Equity, 
wherein Harrv Wann is Plaintiff and Harold L. Ieks, Sec- 
retary of the Interior, is Defendant, as the same remains 
upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 16th day of October, 1936. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 6850. Harry Wann, Appellant, 
vs. Harold L. Iekes. United States Court of Appeals for 
the District of Columbia Filed Sep 30 1936 Moncure 
Burke, Clerk. 
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UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 


April Term, 1936. 


No. 6850. 


HARRY WANN, 

APPELLANT, 

VS. 

HAROLD L. ICKES, Secretary of the Interior, 

APPELLEE. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

This is an appeal from a final order of the District 
Court of the Lmited States for the District of Columbia 
dismissing the bill in equity of appellant, plaintiff be¬ 
low. (R. 16, 17.) The bill sought a mandatory injunc¬ 
tion against appellee, defendant below, in his official 
capacity as Secretary of the Interior to compel him to 
grant appellant, a citizen of the United States and a 
resident of the State of Arkansas, an oil and gas lease 
in respect of certain land referred to in the bill of com¬ 
plaint. (R. 6.) The essential facts alleged in the bill of 
complaint (R. 1-5) are summarized as follows: 
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On August 5, 1935, appellant posted notices in com¬ 
pliance with the statute that he would within thirty 
days make application for a prospecting permit to 
prospect for oil and gas on the Northwest Quarter of 
the Southeast Quarter (XiV^ SEPi) of Section Five 
(5), Township Twenty-three (23) North, Range Fifteen 
(15) West, in Caddo Parish, Louisiana. (R. 3.) 

On August 15, 1935, plaintiff filed with the Commis¬ 
sioner of the General Land Office in the Department of 
the Interior of the United States an application for 
such prospecting permit under and by virtue of Sec¬ 
tion 13 of the Act of February 25, 1920, ch. 85, 41 Stat. 
441 (30 U. S. C. A. Sec. 221). (R. 2.) 

At the time plaintiff’s application was filed the said 
lands were not within anv known geological structure 
of producing oil or gas field, and were not a part of 
any of the lands excluded from disposition by Section 
1 of the Act of February 25, 1920, ch. 85, 41 Stat. 441 
(30 U. S. C. A. Sec. 181). (R. 2, 3.) 

At the time pf filing plaintiff’s application the said 

lands were not within the boundarv lines of anv struc- 

• •> 

ture, or of any oil or gas field as fixed and determined 
by the Secretary of the Interior. (R. 3.) 

Plaintiff was the first person making application for 
a permit to prospect for oil and gas upon said lands. 
(R, 3.) 

On August 21, 1935, Section 13 of the Act of Febru¬ 
ary 25, 1920, was amended by Section 1 of the Act of 
August 21,1935, ch. 599, 49 Stat. 674, as follows (R. 3) : 

“No prospecting permit shall be granted upon any 
application filed after ninety days prior to the ef¬ 
fective date of this amendatorv Act. • • • Pro- 

•> 
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vided further , That any application for any pros¬ 
pecting permit filed after ninety days prior to the 
effective date of this amendatory Act shall be con¬ 
sidered as an application for lease under Section 
17 hereof;* * V’ 


Section 17 of the Act of February *25, 19*20, eh. 85, 
41 Stat. 443 (30 l\ S. C. A. Sec. *226) as amended by 
Sec. 1 of the Act of August 21, 1935, ch. 599, 49 Stat. 


076, provides (K. 3, 4) : 

“Sec. 17. All lands subject to disposition under 
this Act which are known or believed to contain oil 
or gas deposits, except as herein otherwise pro¬ 
vided, mav he leased bv the Secretary of the In- 
terior after the effective date of this amendatory 
Act, to the highest responsible qualified bidder by 
competitive bidding under general regulations. 
* * * Provided further, That the person first 
making application for the lease of any lands not 
within any known geologic structure of a produc¬ 
ing oil or gas field who is qualified to hold a lease 
under this Act, including applicants for permits 
whose applications were filed after ninety days 
prior to the effective date of this amendatory Act 
shall be entitled to a preference right over others 
to a lease of such lands without competitive bid¬ 
ding at a royalty, in the case of oil of 12% per 
centum in amount or value of the production when 
the said production does not exceed fifty barrels 
per well per day for the calendar month and of 
not less than 12 1 /*> per centum in amount or value 
of the production when the said production ex¬ 
ceeds fifty barrels per well per day for the cal¬ 
endar month, and, in the case of gas, at a royalty 
of 12VI* per centum in amount or value of the pro¬ 
duction when the said production does not exceed 
five million cubic feet per well per day; for the 
calendar month and, when the said production ex¬ 
ceeds five million cubic feet per well per day for 
the calendar month, at a royalty of not less than 
12% per centum in amount or value of the pro¬ 
duction/ ’ 
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The bill alleged that the plaintiff was entitled as a 
matter of right to a lease of said lands upon his appli¬ 
cation of August 15, 1935, upon the basis and terms 
set forth in Section 17 of the Act of February 25, 1920, 
with all the provisions of which the plaintiff was and 
is ready and willing fully to comply, and that notwith¬ 
standing plaintiff's right, the defendant, on Septem¬ 
ber 18, 1935, refused the said application: that there¬ 
after on October 2, 1935, the plaintiff filed with the 
Commissioner of the General Land Office a motion for 
rehearing of plaintiff's said application, and that on 
November 25, 1935, said motion was denied; and that 
the defendant has refused and continues to refuse to 
grant plaintiff either a lease or a permit to prospect 
for oil or gas, or a lease of said lands upon the terms 
set forth in Section 17 of the Act of February 25, 1920, 
as amended. (R. 4, 5.) 

It was also alleged that the defendant was about to 
offer to lease the land referred to, to the highest bidder 
by competitive bidding: and that the failure, omission 
and refusal of the defendant to lease said lands to the 
plaintiff, and his proposal to offer said lands for lease 
to the highest competitive bidder were an unlawful 
invasion of the rights of the plaintiff, resulting in ir¬ 
reparable injury to him, against which he had no ade¬ 
quate and complete remedy save and except in a court 
of equity. (R.4, 5.) 

The bill prayed that the defendant be restrained and 
enjoined from leasing said lands to any person or per¬ 
sons other than,the plaintiff: that he be mandatorily 
enjoined to lease said lands to the plaintiff upon the 
terms set forth in Section 17 of Act of February 25, 
1920, as amended by the Act of August 21, 1935; and 
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that he have all other proper and equitable relief. (R. 

6 .) 

By amendments duly filed the plaintiff attached to 
his complaint as “Exhibit A" thereto, his motion for 
rehearing 1 (R. 10-12) filed on October 2, 1935, with the 
Commissioner of the General Land Office; and attached 
as “Exhibit B“ the decision of the Secretary of the 
Interior (R. 12-15) upon the plaintiff's said motion for 
rehearing, and he alleged that the said decision was 
arbitrary and unreasonable, and the facts found there¬ 
in were insufficient to warrant the finding that the lands 
involved were known to be within the geological struc¬ 
ture of a producing oil or gas field. (R. 8, 9.) 


On May 8, 1936, the defendant filed his motion to 
dismiss the bill of complaint. (R. 7.) The motion to 
dismiss was upon the following grounds: 

1. That the decision of the Secretary of the Interior 


that the land in question was within the knowrn geologi¬ 
cal structure of a producing oil or gas field prior to 
the time of plaintiff’s application, was rendered by the 
Secretary in the lawTul exercise of the authority and 


jurisdiction conferred upon him by Congress, and that 
said determination of fact is binding and conclusive 
upon the Court. 


2. That it appears from the decision of the Secre¬ 
tary that he has determined as a fact that the land in 


question was within the known geological structure of 
a producing oil or gas field at the time plaintiff’s ap¬ 
plication w*as filed, and that therefore the land may not 
1 k‘ leased by competitive bidding. 


3. That it ap}>ears from the bill of complaint and 
the decision of the Secretary that the plaintiff is not 
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entitled to any preference right to a lease covering the 
lands in question. 

4. That it appears from the bill of complaint that 
the plaintiff lias no right to a lease of said lands, for 
the reason that the granting or withholding of said 
lease is within the discretion of the Secretary of the 
Interior. 

5. That the bill of complaint wholly fails to state 
facts sufficient to entitle the plaintiff to the relief pray¬ 
ed for, or anv relief. 

/ • 

The defendant's motion to dismiss was argued lie- 
fore the Hon. Jesse C. Adkins, Associate Justice of the 
Supreme Court of the District of Columbia, on June 
18, 1936; and on July 10, 1936, the learned Justice filed 
his memorandum decision (R. 16): and on July 10, 
1936, entered the order sustaining the defendant's mo¬ 
tion and dismissing the complaint. (R. 16, 17.) 

From the order dismissing the complaint, the plain¬ 
tiff, in open court, prayed an appeal to this Court, 
which appeal was granted and perfected. (R. 17.) 

Assignments of Error Relied On. 

1. Error of the Court in holding that the decision 
of the Secretary of the Interior involved herein was 
not subject to review by the Court. (R. 18.) Relying 
upon: 

Han ley vs. Hiller. 178 U. S. 476; 

Miguel vs. McCarl, 291 U. S. 442; 

Roberts vs. United States , 176 U. S. 221; 

Warner Valley Stock Company vs. Smith, 165 
U. S. 28. 
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2. Error of the Court in refusing to hold as arbi¬ 
trary and capricious the decision of the Secretary that 
the lands involved were within a known geological 
structure at the time his application was filed, and were 
not therefore subject to lease. (R. 18.) 

3. Error of the Court in failing to hold that the 
lands are not “within any known geological structure 
of a producing oil or gas field" within the meaning of 
the provisions of the Act of February 25, 1920, as 
amended by Act of August 21, 1935, until the boundary 
lines of such structure are determined bv the Secre- 
tary of the Interior. (R. 18.) Relying upon: Section 
32 of Act of February 25, 1920, 41 Stat. 450 (30 U. S. 
C. A., Sec. 189); 48 L. D. 98. 

4. Error of the Court in holding that the determina¬ 
tion of the character of the land with respect to oil 
and gas may be made after the filing of an application 
for a prospecting permit or lease. (R. 18.) Relying 
upon: 

State of Wyoming vs. United States, 255 U. S. 
489; 

Benson Mining Co. vs. Alta Mining Co., 145 
U. S. 428; 

Colorado Coal and Iron Company vs. United 
States, 123 U. S. 307; 

United States vs. Iron Silver Mining Com¬ 
pany, 128 U. S. 673; 

Shaw vs. Kellog, 170 U. S. 312. 

5. Error of the Court in holding that lands may be 
withdrawn from prospecting permits or leases after an 
application therefor has been filed. (R. 18.) Relying 
upon: 
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State of Wyoming vs. United States, 255 U. S. 
489; 

Benson Mining Co. vs. Alta Mining Co., 145 
U. S.428; 

Colorado Coal and Iron Company vs. United 
States. 123 U. S. 307; 

United States vs. Iron Silver Mininq Com - 

i w 

pang. 128 U. 8. 673; 

Sham vs. Kellog , 170 U. S. 312; 

Payne vs. Central Pacific Railway Company, 
255 U. S. 228; 

Sanford vs. Sanford , 139 V. S. 642; 

Quinhy vs. Conion, 104 U. S. 420; 

Baldwin vs. Stark. 107 U. 8. 463. 

6. Error of the Court in refusing to hold that the 
applicant was entitled to a lease as a matter of right. 
<R. 18.) 

ARGUMENT. 

I. 

Did the Court err in holding that the decision of the 
Secretary of the Interior was not subject to judicial 
review? 

It appears to us that it would be not only dangerous 
but foreign to our system of government, if the courts 
should adopt the position that the actions of the De¬ 
partment heads are not subject to review by the courts. 
In the case of Miguel vs. McCarl. 291 U. 8. 442, it was 
held that when an official is called upon to act under a 
statute, his act is ministerial in its nature and he mav 
be compelled by mandamus or by mandatory injunction 
to perform such acts as may be required of him by the 
statute. This declaration was based on previous as- 
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sertions of the Supreme Court, notably in Roberts vs. 
United States, 176 U. S. 221, and Warner Valley Stock 
Company vs. Smith , 165 U. S. 28. 


In the case at bar the plaintiff filed his application 
for a lease of lands which had not been declared to be 
on any known geologic structure and which were then 
l>eing offered by the defendant for lease under the ap¬ 
plicable statutes. The duty of the Secretary of the 
Interior was plain; he was required to grant the appli¬ 
cation if the applicant had met all the requirements of 

the law. The dutv of the Secretary was therefore a 

• • 

ministerial duty and was not to any degree judicial. 


It is not contended by the defendant that had the 
land been open for lease on September IS, 1935, the 
date on which the application was refused (R. 12), it 
would have been optional with the Secretary to grant 
or refuse the lease. The same Act which authorizes 
the Secretary of the Interior to grant leases author¬ 
izes and directs him to determine the boundary lines of 
oil and gas fields for the purpose of designating lands 
to be sold through competitive bidding. (Sec. 32, Act 
of Feb. 25, 1920, 41 Stat. 450, 30 U. S. C. A., Sec. 189.) 
We are unable to reconcile the apparent position of the 
Secretary that the carrying out of the one provision of 
tiie Act is ministerial, whereas the performance of the 
other is judicial. The Secretary based his refusal of 
the lease upon the interpretation of the law as applied 
to the facts as he saw them. Upon this premise we in¬ 
sist that the Secretary's construction of the law under 
which he acted is most assuredly a matter subject to 
review bv the courts. 


In Hawley vs. Diller, 178 U. S. 476, it was held that 
where a finding or conclusion of the head of an Execu- 
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tive Department has been reached by a misconstruc¬ 
tion of the law applicable to the case before him, and 
he has denied to parties rights which ujxm a correct 
construction would have been granted, then the courts 
can interfere and control the determination of such 
officer so as to secure the just rights of parties in¬ 
juriously affected. 


In the face of authorities cited and relied u]>on, we 
respectfully urge that if the applicant's rights have 
been denied him bv the decision of the Sec ret a rv in 


this case there is no wav bv which those rights can t)o 

* • * 

secured except upon a review of the decision by the 
courts. The authorities cited give the courts ample au¬ 
thority to perform this function. In its performance 
the court is necessarily called upon to examine the de¬ 
cision with reference not onlv to the facts set out 
therein, but to the law applicable to those facts. Other¬ 
wise, citizens of the United States would be precluded 
from calling upon the courts for assistance, regard¬ 
less of the degree of injury or the capriciousness of 
the decision. 


II. 


Was the decision of the Secretary arbitrary and 
capricious? 

The land involved in this suit is the Northwest Quar¬ 
ter of the Southeast Quarter (XWh SE%) of Section 
Five (5) Township Twenty-three (23) North, Range 
Fifteen (15) West, in Caddo Parish. Ixmisiana. (R. 
2.) Application for the lease was made on August 15, 
1935, notice of intention to apply having been posted 
on August 5, 1935. (R. 2, 3.) On August 23, 1935, the 
Geological Survey, a subordinate agency of the De- 
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partment of the Interior, designated this land to be 
included in Unit No. 2 to be sold at public auction to 
the bidder of the highest bonus. Subsequent thereto, 
on September 18, 1935, the Secretary issued an order 
denying the application. (R. 12.) 


The decision of the Secretary that the land involved 
was without a known geologic structure was based 
upon the fact that in August, 1930, gas was discovered 
in Caddo Parish, Louisiana. (R. 13.) The record does 
not reflect the distance of this gas well from the land 
in question. However, the appellant, if permitted, will 
show that it was some five miles from the land for 
which he made application. On June 7, 1935, accord¬ 
ing to the decision of the Secretary (R. 13) oil was 
discovered in Section Twenty-one (21) Township 
Twenty-three (23) North, Range Sixteen (16) West. 
This Court can take judicial cognizance of the fact 
that Section 21 and Section 5 are at the nearest points 
two miles separated. 


In his decision the Secretary, by way of proof of his 
position that the land was within a knowm structure, 
referred to the fact that on September 4, 1935, a pro¬ 
ducing oil well was completed in Section 14 of said 
Township. This statement, giving one of the reasons 
for his decision, calls forcible attention to the fact that 
the decision of September 18, 1935, was not based en¬ 
tirely upon facts in possession of the Secretary at the 
time the application was filed but that the subsequent 
discovery of oil in Section 14 assisted him in arriving 
at his conclusion to reject the application. It was not 
contended by the defendant in argument upon his mo¬ 
tion that the application could be rejected upon facts 
discovered subsequent to the date of its filing . Rather, 



the defendant took the position throughout that if land 
is withdrawn from public entry after the filing of an 
application, such withdrawal must be based upon facts 
in the possession of the Department on the date of the 
filing. We submit that the Secretary's reference to the 
discovery of oil in Section 14 on September 4, 1935, 
is sound basis for our contention that no authority to 
reject the application was in possession of the defend¬ 
ant at the time the application was filed. 


It is a fact so well known that it needs no argumenta¬ 
tive support that the mere discovery of oil furnishes 
no information concerning the trend of the structure. 
The only thing before the Department at the time this 
application was filed from which it could have deter¬ 
mined that Section 5 was within known producing ter¬ 
ritory was the existence of a well in Section 21. To 
know the trend of the structure lying in Section 21 it 
would be necessary that other wells be drilled. This 
had not been done; therefore, the assertion by the Sec- 

retarv and by the Geological Survey that Section 5 lav 
• • * • » 

within the known structure was a mere arbitrary and 
capricious conjecture founded upon no facts in the pos¬ 
session of the Department. 

III. 


Can it be said that lands are within a known geo¬ 
logical structure until the boundary lines are deter¬ 
mined by the Secretary of the Interior? 

Section 32 of the Act of February 25, 1920, 41 Stat. 
315 (30 U. S. C. A. 1S9) provides as follows: 

‘‘That the Secretary of the Interior is authorized 
* * * to fix and determine the boundary lines of 
any structure, or oil and gas fields for the purpose 
of this Act." 
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The purpose of the Act is two-fold; namely, to grant 
prospecting permits and leases without competitive 
bidding to the first applicant who applies in accordance 
with the law for lands not within a known geologic 
structure, and, second, to grant leases to the bidder of 
the highest bonus at a public auction of lands within 
a known geologic structure. It appears to us clear 
that the intention of Congress was to place upon the 
Secretary of the Interior the responsibility of declar¬ 
ing by metes and bounds the lands designated to be 
sold at public auction. We do not understand how any 
other arrangement could be rendered practical. It is 
the practice of the Department, as shown by the de¬ 
cisions and orders of the Secretary, to withdraw from 
leasing only such lands as are included within desig¬ 
nated boundaries. This is shown by repeated circulars 
of the General Land Office and is borne out in a deci¬ 
sion of the Secretary of the Interior in 48 L. D. at page 
i>8. The purpose of fixing the boundaries is to give 
the Secretary of the Interior the right to take land out 
of the class subject to lease without competitive bid¬ 
ding and place it into the class to be sold at public auc¬ 
tion. 


Mav we analyze the status of a tract of land classed 
« * 

as being within a known structure but at the same time 
not included within boundaries previously fixed? 


The act requires that all lands within such bound¬ 
aries be leased at public auction to the bidder of the 
highest bonus and requires that before such land can 
be sold at public auction it must be within such bound¬ 
ary. It is not disputed that at the time the applicant 
filed his application the land involved was outside a 
designated boundary. It was therefore not subject to 


sale at public auction. If the position of the Secretary 
is correct that at the same time it was not subject to 
lease by application, it must follow, as the night the 
dav, that it had no status whatever as oil or gas land. 
The Act definitely places land in one class or the oth¬ 
er; and since it prohibits the sale at public auction of 
lands not within a designated boundary it appears to 
us that onlv such lands as are shown to be within such 
boundary can be classed as within a known geologic 
structure. Jn this position we think we are definitely 
supported by the Act as amended and by the previous 
practices and rulings of the Department. 

IV. 


Is the Secretary privileged to classify the land with 
respect to oil and gas after the filing of an applica¬ 
tion for a permit or a lease? 


The clearest expression of law which we have found 

on this point is contained in the case of the State of 

Wyoming cs. United States, 255 U. S. 489. The United 

States had designated large tracts of land in the state 

of Wvoming as national forests. Some of the land so 
• * 

designated belonged to the state of Wvoming. Bv stat- 
ute, the United States proposed to exchange lands out¬ 
side the reserve for lands within. The state of Wvorn* 

W 

ing availed itself of this privilege and selected the 
lands outside the reserve for which it proposed to ex¬ 
change lands within the reserve. Application was 
made in due form. After the application was filed the 
lands selected by the state of Wyoming were declared 
by the Department of the Interior to be mineral pro¬ 
ducing land and were withdrawn from exchange. The 
state brought suit to compel the execution of the trans¬ 
fer. The Supreme Court held in a forceful opinion 
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that the classification of the land as mineral land sub¬ 
sequently to the filing of the application would not war¬ 
rant its withdrawal, and that the right of the state of 
Wyoming to these lands vested simultaneously with 
the filing of the application. In concluding the opinion 
it was said that the situation of the state of Wyoming 
was no different from that created where a cash entry 
had been made under an applicable statute and that 
most assuredly it could not be contended that after 
one had made a cash entry the land could be with- 
drawn. 

V. 

Is the Secretary authorized to withdraw lands from 
prospecting permits or leases after an application has 
been filed? 

It appears to us that our position upon this question 
is supported by the plain law of contract. Even had 
the Department been in possession of sufficient facts 
to justify the withdrawal of the land at the time the 
application was filed, such affirmative action had not 
been taken and the land was still being offered for 
leasing. The fact the land was on August 15, 1935, 
in the public category of lands not withdrawn from 
prospecting constituted on the part of the Department 
an offer to grant such a permit, or, under the amenda¬ 
tory Act, a lease. This offer was accepted by the ap¬ 
plicant, he complying with every term thereof. The 
mere fact that the defendant was an agent of the United 
States Government did not grant him any privilege 
not accorded any other individual. He had it in his 
power to grant a lease of this land. He offered to do 
so, and the offer was accepted by the appellant upon the 
terms set forth. The contract was then complete and, 
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as was said in the case of Payne vs. Central Pacific 
Railway Company, 255 U. S. 228, Wann became the 
equitable owner and the land was not subject to with¬ 
drawal after the offer was accepted and the applica¬ 
tion tiled. It was held in the Payne case, supra. that 
the claimant’s right became vested on the date of the 
selection, and that he could not be divested of that 
right by a subsequent executive order. This position 
is su])]>orted by the cases of the State of Wyoming vs. 
United States, supra, Sanford rs. Sanford. 139 U. S. 
64-2; Quinby vs. Conion. 104 l\ S. 420; and Baldwin vs. 
Stark , 107 U. S. 463. 

If the Secretary does not have power after an ap¬ 
plication has been filed to designate lands as mineral 
lands, as was held in the Wyoming case, supra , the 
Pavne case and the other cases cited under this head- 
ing merely follow in logical sequence and hold that the 
land cannot be withdrawn. 

VI. 

Was the applicant entitled to a lease as a matter of 
right? 

The Act of February 25, 1920, as amended by the 
Act of August 21, 1935, Section 1, provides that the 
first qualified person making application under the 
conditions stated therein "shall be entitled" to a lease. 
This last is clear and unambiguous. It is admitted by 
the appellee that at the time application was made the 
land had not been withdrawn. If it had not been with¬ 
drawn, then it was open for application. Wann per¬ 
formed every requirement of the Act in making this 
application, and was therefore entitled to the lease. 
It is admitted that he was the first person to apply. 
It is admitted that the Secretary of the Interior had 
made no designation that this land was within known 


17 


producing territory. Therefore we submit in all earn¬ 
estness that under the provisions of the Act he was en¬ 
titled to a lease. 

Conclusion. 

The act of the Secretary of the Interior in refusing to 
grant the lease was based upon his construction of the 
law as applied to such facts as are stated in the deci¬ 
sion. The entire decision is based upon a ministerial 
function and is therefore subject to review by the 
courts. 

In concluding that at the time application was made 
the land involved was within known producing terri¬ 
tory, the Secretary was not acting upon facts in his 
possession but simply upon the presumption that since 
oil was discovered three or four miles awav the struc- 
ture extended through the lands applied for. This 
conclusion was not founded upon any geologic prin¬ 
ciple. The land involved would be classed strictly as 
“ wild-cat M territory. Thus, this linding a fact by the 
Secretary w*as arbitrary, capricious and unreasonable 
and it denied to the applicant his rights under the law. 

The Mineral Leasing Act as amended places all pub¬ 
lic lands in tw^o classes: first, lands not within the geo¬ 
logic structure or within a known producing oil or gas 
field; second, lands containing such structure or within 
such knowm oil or gas field. The latter class may not 
be leased except upon competitive bidding to him who 
offers the highest bonus. This bidding must be done 
at public auction, but the auction cannot be conducted 
until the land has l>een inclosed within a designated 
boundary. At the time application w’as made for this 
land it w~as not within such boundary and therefore did 
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not fall within the latter class. It must, {perforce, lx? 
within the first class and subject to lease to the first ap¬ 
plicant who makes proper application. 


The Secretary had no authority to make a designa- 
tion of character of this land after the application 
had been filed. It was his duty as a public servant to 
ascertain the character of lands with relation to min¬ 
erals, and as soon as ascertainment had been effected 
to withdraw the land from lease by application and to 
place it within that class to be leased upon competitive 
bidding. To allow him to designate lands as being 1 
within a known structure after an application has been 
filed is merely to sup}>ort him in his dereliction of duty 
and to allow him to wait in the performance of this re¬ 
sponsible function until such time as an applicant may 
call liis attention to the fact that the land might lx* 
desired by a citizen. Such a position is contrary to the 
law of contracts and is in violent discord with the pro¬ 
visions of the Mineral leasing Act placing certain re¬ 
sponsibilities on the Secretary.and giving certain rights 
and privileges to the citizens. 


The appellant was the first person to apply for a 
lease of this land, lie performed every requirement of 
the statute. He posted notices that lie would make ap¬ 
plication for a permit to prospect this land for oil or 
gas. Pursuant to those notices he made application. 
The appellee was offering this land upon the exact 
terms accepted by the appellant. The statute provides 
that under such conditions the appellant “shall be en¬ 
titled’’ to a lease without competitive bidding. 

We submit and in all earnestness insist that the de¬ 
cision of the learned trial Judge was erroneous and 
that this case should be reversed and remanded with 


directions to 
miss. 


overrule the defendant’s motion to dis- 


Respectfullv submitted, 

J- F. QUILLIN, 

Mena, Arkansas. 

JAMES C. ROGERS, 

Washington, D. C., 
Attorneys for Appellant. 

Quilu.v & Quilun, 

Of Counsel. 

January 7, 193# 
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In the United States Court of Appeals 
for the District of Columbia 

January Term, 1937 


No. 6850 

Harry Wann, appellant 

v. 

Harold L. Ickes, Secretary of the Interior, 

APPELLEE 


BRIEF OF APPELLEE, HAROLD L. ICKES, SECRETARY OF 

THE INTERIOR 


STATEMENT OF THE CASE 

This is an appeal by Harry Wann from a decree 
of the District Court of the United States for the 
District of Columbia which dismissed his bill in 
equity, the prayer of which sought to compel the 
Secretary of the Interior to issue an oil and gas 
lease, without competitive bidding, for lands de¬ 
termined bv the Secretary to have been within the 
limits of the known geologic structure of a pro¬ 
ducing oil and gas field at the time that Wann’s 
application was filed. 

THE FACTS 

On August 5, 1934, the appellant Wann posted 

notices of his intention to apply for an oil and gas 

(i) 
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prospecting permit covering the NWViSE^ Sec. 5, 
T. 23 X., R. 15 W., L. M., Louisiana, and on August 
15,1935, actually filed his application with the Com¬ 
missioner of the General Land Office, all pursuant 
to the provisions of the then section 13 of the Oil 
and Gas Leasing Act of February 25,1920 (41 Stat. 
437, 441) (Bill, pars. 3, 8: R. pp. 2, 3). 

This application was duly submitted to the Geo¬ 
logical Survey for report, as required by Instruc¬ 
tions of September 22, 1925 (51 L. D. 219), and on 
August 23. 1935, or within 10 davs of the filing of 
the application, the Geological Survey determined 
that the land in question had been within the known 
geologic structure of a producing oil field at and be¬ 
fore the time application was made, and hence was 
not subject to disposition except by competitive bid¬ 
ding. In the light of this report, the Commis¬ 
sioner rejected Wamrs application, and this action 
was approved by the Department (R. pp. 12-13). 

Wann's appeal from the rejection was treated as 
a motion for rehearing (R. p. 13). 

The Secretary's decision, dated November 25, 
1935, reviewed the facts in the case, and pointed 
out that the land in question had been known to be 
within the geologic structure of the Rodessa oil 
and gas field since 1931. The Secretary adverted 
to the circumstances that gas had been discovered a 
little to the south of the tract applied for in August 
1930, that oil had been discovered nearby in July 
1935, that the dip of the formation was very gentle 
to the north, and therefore concluded as a fact that 


the land involved was known to be within the 
geologic structure of the producing Rodessa oil 
and gas field at the time Wann made his posting 
on the land, and at the time he filed his application 
with the Commissioner. In the light of this find¬ 
ing of fact, the land was subject only to lease by 
competitive bidding, pursuant to the provisions of 
section 17 of the Leasing Act as amended by the 
act of August 21, 1935 (49 Stat. 674, 676), and the 
Secretary so held (R. pp. 12-15). 

Wann thereupon filed this bill, alleging that the 
land at the time application therefor was filed was 
not within the known geologic structure of a pro¬ 
ducing oil or gas field (Bill, par. 5; R. p. 2), nor 
within the boundaries of a producing oil or gas 
field as fixed by the Secretary (Bill, par. 6; R. p. 3). 
An amendment set forth the Secret arc's decision 


to the contrary, and alleged that the same was 
arbitrary and unreasonable, and that the facts 
found therein were insufficient to warrant the find¬ 
ing that the land was known to be within the geo¬ 
logic structure of a producing oil or gas field (par. 
12, amended bill; R. pp. 8-9). The bill prayed that 
the Secretary be restrained from leasing the land 
in question to anyone other than the appellant, 
and, in addition, that he be ordered to lease the same 
to the appellant (R. pp. 5-6). 

Appellee moved to dismiss the bill, on the ground, 
in substance, that the Secretary’s finding of fact 
was conclusive and not subject to review, and that 
therefore it followed that the land was not subject 
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to lease except by competitive bidding (R. pp. 7-8). 
By stipulation the motion to dismiss was to stand 
against the amended bill (R. pj). 15-16). 

The trial justice granted the motion, and filed 
the following memorandum (R. p. 16) : 


The Secretary has held that at the time 
of the filing of plaintiff’s application the 
land here involved was known to be within 
the geological structure of the producing 
Rodessa oil and gas field. This determina- 
tion is binding. See Cameron v. U. S., 252 
U. S. 450. 

Upon the facts set forth in the Secretary’s 
decision I am unable to sav that it was ar¬ 


bitrary or capricious. 

The Secretary's decision that the determi¬ 


nation of the character of the field mav be 

* 

made after the filing of an application for 
prospecting permit is in accordance with 
prior rulings of the Department (See A. W. 
M ason. 48 L. 1). 213), and seems reasonable. 
At anv rate the construction of the statute 


not free from doubt and therefore the Sec¬ 


retary's construction is controlling. In inv 
opinion this case is governed by Wilbur v. 
U. S., 2S1 U. S. 206, 219 and not by Miguel 
v. McCarl, 291 U. S. 442. 


ISSUES IN THE CASE 

The first question for determination is whether, 
under the amended Oil and Gas Leasing Act, an 
applicant is entitled to a lease as of right in any 
circumstances. If this question is determined in 
the negative, it then becomes necessary to inquire 


5 


whether, under the facts of the present case, ap¬ 
pellant obtains even a preference right to a lease. 
This in turn depends upon the conclusiveness of 
the Secretary’s finding of fact as to the geological 
structure of the land applied for, and involves also 
inquiry as to whether such a determination may be 
made subsequent to the time of the filing of the 
application. It is conceded that the determination 
must be limited to facts known at the time that the 
application is made. 

SUMMARY OF ARGUMENT 


Appellee maintains that under the Oil and Gas 
Leasing Act, as amended, an applicant for land 
within the limits of the known geologic structure 
of a producing oil or gas field is entitled to a lease 


only after competitive bidding, 


and that an appli¬ 


cant for land not within such known structure is 


entitled only to a preference right to a lease. In 
neither event is he entitled to a lease as of right. 
While the old permit provision has been made 
mandatory bv reason of the 1935 amendment, it is 
clear that appellant filed his application too late 
to claim the benefit of this change. 

Appellee maintains, further, that appellant is 
not even entitled to a preference right to a lease, 
for the reason that the Secretary of the Interior 
determined that the land applied for was within 
the limits of a known oil and gas structure. This 
determination of fact bv the Secretary is conciu- 
sive and binding and is not subject to judicial re- 
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view. The decision shows on its face that it was 
neither arbitrary nor unreasonable. The conclu- 
siveness of the finding is not ini])aired by the cir¬ 
cumstance that others might not- have come to this 
conclusion upon the subsidiary facts stated in the 
decision. 


While it is clear that the Secretary was required 
to arrive at his decision on the basis of facts known 


at the time of the application, there is no require¬ 
ment, either by statute, judicial decision, regula¬ 
tion, or administrative practice, which requires 
that this determination must have been made prior 
to the time that the application was tiled. Indeed, 
any requirement for predetermination of the geo¬ 
logic structure would affirmatively violate the stat- 
ute and would lead to consequences detrimental to 
the public interest. 


ARGUMENT 


I. Appellant is not entitled to a lease as of right. 

A 

A. APPELLANT DID NOT FALL WITHIN THE MANDATORY 
PROVISION OF THE AMENDATORY ACT. 

Under section 13 of the original Leasing Act of 
February 25, 1920 (41 Stat. 437, 441), it was 
provided— 

That the Secretary of the Interior is 

% 

hereby authorized * * * to grant to 

any applicant qualified under this Act a 
prospecting permit * * *. 

This section, it was held by the Supreme Court 
of the United States in United States ex ret. Me- 


Lcnnan v. Wilbur, 283 U. S. 414 (1931), did not 
make mandatory the granting of prospecting per¬ 
mits under the Leasing Act; the Secretary was 
free, in his discretion, to grant or deny the same. 
It may be conceded that the Wilbur case was leg¬ 
islatively overruled bv the amendatory act of 
* * + 

August 21, 1935 (49 Stat. 674), which changed the 
section 13 to read. 

That the Secretary of the Interior is 
hereby authorized, and directed , * * * 

to grant to any applicant qualified under 
this Act a prospecting permit * * *. 

[Italics added.] 

But this concession does not help appellant, for 
the amended section 13 goes on to provide that 
“no prospecting permit shall be granted upon any 
application filed after ninety days prior to the ef¬ 
fective date of this amendatory Act'’ (49 Stat. 
674). It appears from paragraphs 3 and 8 of 
appellant's bill that his rights were initiated on 
August 5, 1935, that is to say, well within the pro¬ 
hibited period (R. pp. 2, 3). It is therefore clear 
that appellant takes nothing by reason of the 
amendment to section 13 of which makes issuance 
of permits mandatory. As will be pointed out be¬ 
low, this is the only mandatory provision in the 
Leasing Act as amended. 

B. REGARDLESS OF THE STRUCTURE OF THE LAND, AP¬ 
PELLANT WOULD NOT BE ENTITLED TO A LEASE AS OF 
RIGHT. 

Appellant argues (Brief, pp. 16-17) that he is 
entitled as of right to a lease under the provisions 


of section 17 of the Leasing Act as amended. This 
contention derives no support from the provisions 
of the statute. 

While, as above indicated, section 13 is now man¬ 
datory in so far as prospecting permits are con¬ 
cerned, the language of the amended section 17 

does not make mandatorv the issuance of a lease 

* 

in anv circumstances, and regardless of the char- 
acter of the land applied for. (See Appendix 
hereto, pp. 32-41, infra, where both sections are set 
forth for convenient reference.) 

As to lands known or believed to contain oil or 
gas deposits and within the known geologic struc¬ 
ture of a producing oil and gas field, the act pro¬ 
vides that such lands man be leased by the Secre¬ 
tary (49 Stat. 674. 676); this language is in marked 
contrast to the mandatory provisions of the 
amended section 13, and indicates that Congress in¬ 
tended a different result to follow than in the case 
of permits. 

As to lands not within the known geologic struc¬ 
ture of a producing oil and gas field, an applicant 
in the position of the plaintiff “shall be entitled to 
a preference right over others to a lease of such 
lands without competitive bidding’' (49 Stat. 674, 
677)—but this is far from saying that he shall be 
entitled to a lease. It simply means that, under 
the conditions stated, he is entitled to a preference 

when and if the Secretarv decides to issue anv lease 

* » 

thereon. Here again the provision is quite differ- 
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ent from the mandatory provisions of the amended 

section 13 dealing with permits. 

Appellant (Brief, p. 16) misquotes the statute 

when he savs that the amendatory act 
* * 

provides that the first qualified person mak¬ 
ing application under the conditions stated 
therein “shall he entitled'’ to a lease. 


Had Congress intended to give appellant the 
right to which he claims lie is entitled, it would have 
used language appropriate to that end, namely, 
that the applicant “shall be entitled to a lease”-, 
but in fact Congress used other language, viz, 
“shall be entitled to a preference right over others 
to a lease" (49 Stat. 674, 677). 

The distinction in substance comes to this, that 
under the language of the statute, the applicant, if 
otherwise qualified and if tlu* land applied for is 
outside the boundaries of a known structure, is en¬ 
titled to a preference right over other applicants 
when and if the Secretary decides to lease the par¬ 


ticular tract. This is a more substantial right than 


that given to applicants for other rights 


in the 


public domain. Such other applicants, when the 


particular land is not being offered for the particu¬ 
lar purpose desired, obtain no preference right by 
their application, but must make a new one at such 
time as the land is offered. 


Martin Judge, 49 L. D. 171 (1922). 

With this background in mind, the scope of the 
preference right becomes clear, and it is then ap- 
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parent bow and to what extent such right differs 
from an absolute right to a lease. 

The result of the provisions of section 17 as 
amended is that, whatever the character of the 
land in question, appellant cannot force the Secre¬ 
tary to issue a lease if that official decides not to 
* 

offer the particular tract for lease. 

Cf. The Ymemite Valle// Case, 15 Wall. 77 (Dec. 
T. 1872). 

II. Appellant is not entitled to a preference right to a 

lease. 

As has been just stated, section 17 of the Leasing 
Act as amended provides for two different means 
of disposing of oil and gas lands depending on the 
geological conditions thereof. Appellee contends 
that the determination of such geological condi¬ 
tions is committed to him as Secretary of the In- 

% 

terior. and that his determination of such condi¬ 
tions existing at the time of the filing of a given 
application is conclusive, and not subject to review. 


A. THE DECISION OF THE SECRETARY OF THE INTERIOR 
THAT THE LAND IN QUESTION WAS WITHIN THE 
KNOWN GEOLOGICAL STRUCTURE OF THE PRODUCING 
OIL OR GAS FIELD AT THE TIME APPELLANT MADE HIS 
APPLICATION FOR LEASE CONSTITUTES A CONCLUSIVE 
DETERMINATION OF FACT WHICH IS BINDING ON THE 
COURTS. 


It has long been settled law that a decision of the 
Secretary of the Interior on a question of fact, ren¬ 
dered in a matter within his jurisdiction, is final 


11 


and conclusive, binding* on the courts, and not sub¬ 
ject to review. We cite a few of the many cases 
on this point: 

West v. Standard Oil Co 278 U. S. 200 
(1929) ; 

Cameron v. United States, 252 XT'. S. 450 
(1920) ; 

Northern Pac. Ry. Co. v. McComas, 250 
U. S. 387 (1919); 

Bishop of Ne squally v. Gibbon, 158 U. S. 
155 (1895); 


lleath v. Wallace, 138 U. S. 573 (1:891). 

i 

The present determination was specifically com¬ 
mitted to the Secretary of the Interior by section 
32 of the Oil and Gas Leasing* Act (41 Stat. 437, 
450), which is as follows: 

is a im¬ 


proper 
and all 


That the Secretary of the Interior 
thorized to prescribe necessary and 
rules and regulations and to do any 
things necessary to carry out and accomplish 
the purposes of this Act, also to fix and deter¬ 
mine the boundary lines of any structure, or 
oil or gas field, for the purposes of this 
Act: * * *. [Italics added.] 

To the cases already cited in respect of the con¬ 
clusiveness of the Secretary’s determination of 
fact may be added decisions which point out 
that the courts will not review the evidence con¬ 
sidered bv the Secretary in an endeavor to ascer- 
tain how he arrived at his conclusions. 

De Cumbra v. Rogers, 189 U. S. 119 
(1903); 
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United States ex ret. West v. Hit eh cock, 
205 U. S. 80 (1907); 

Anickerx. Gunsbury, 246 U. S. 110 (1918). 
Thus, in He Cambra v. Boyers, supra, the Su¬ 
preme Court pointed out (189 U. S. at page 122): 

It is hardlv necessary to sav that when a 
* •/ * 

decision has been made bv the Secretary of 
the Interior, courts will not entertain an in¬ 
quiry as to the extent of his investigation 
and knowledge of the points decided, or as to 

the methods by which he reached his deter- 

* 

mination. 

And in United States ex rel. West x. Hitchcock, 
supra, the Court said (205 U. S. at pp. 85-86): 

If the Secretary had authority to pass on 
the relator's right to select land, his juris¬ 
diction did not depend upon his decision be- 
ins: right. By alleging that he had denied 
the application he did not invoke the revi¬ 
sion of his reasons bv a court, even when he 

» / 

saw fit to add the date. He raised no ques¬ 
tion of law, but simply stood on his author¬ 
ity and put forward his decision as final. 
As we have implied, such an answer affirms 
not merely the past but the present deter¬ 
mination of the answering tribunal, and 
must be assumed to be based on reasons that 
the respondent deems adequate. Even if 
those given in the letter of July 3, 1901, had 

been bad, they could not be taken to exhaust 

* 

the Secretary's grounds. He has not dis¬ 
closed to the court anv statement of those 
grounds purporting to be exhaustive and 
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complete, and the court cannot make an in¬ 
quisition into his mental processes to see 
whether they were correct. See Be Gam- 
bra v. Rogers, 189 U. S. 119, 122. 

In Anicker v. Gunsburg, supra, the rule was 
stated thus (p. 120 of 246 U. S.) : 

We find nothing in this record to indicate 

that the Secretary of the Interior has ex- 

•/ 

ceeded the authority which the law vests in 
him. The fact that he has given reasons 
in the discussion of the case, which might 
not in all respects meet with approval, does 
not deprive him of authority to exercise the 
discretionary power with which by statute 
he is invested. United States ex ret. West v. 
Hitchcock, 205 U. S. 80, 85, 86. 

So that, under the authorities cited, the allega¬ 
tion in the amended bill that the facts found in the 
decision are insufficient to warrant the finding is 
entirely immaterial. The significant part of the 
Secretary's decision is the ultimate finding of fact 
that the land applied for by the plaintiff was at 
the time of such application within the known 
structure of a producing oil or gas field. 

Parenthetically, it may be helpful to point out 
here that there is in the land cases no room for the 
application of the doctrine of the rate cases that 
the courts will look behind administrative findings 
to ascertain whether they were based on sufficient 
evidence. 

E. g., Ohio Valley Water Co. v. Ben Avon 
Borough, 253 U. S. 287 (1920) ; 
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St. Joseph Stock Yards Co. v. United 
States , 298 U. S. 38 (1936). 

Nowhere in the long concurring opinion in the 

St. Joseph case, which supports a contrary rule, 

will there be found citation of anv land cases. 

% 

The reason is obvious. Where the Government 
is acting as sovereign and deciding a controversy 
between citizens, as in the rate cases, the findings 
of its administrative officers are subject to judicial 
review. But in the land cases, the Government is 
acting as proprietor. It is disposing of its own 
property; and it can do so under any conditions 
that it chooses to lay down. Those conditions in¬ 
clude. in part, the conclusiveness of findings of fact 
by the Secretary of the Interior, and an applicant 
for rights in the public domain who is dissatisfied 

with a decision of fact bv the Secretarv is not en- 

* % 

titled to review of such a decision in the courts. 


Appellant's allegations that the Secretary 9 s de¬ 
cision was arbitrary and unreasonable add noth¬ 
ing to his case. 


True, paragraph 12 of the amended bill of com¬ 
plaint alleges that the Secretary’s decision of No¬ 
vember 25, 1935, “is arbitrarv and unreasonable, 

/ / %, / 


and the facts found therein are insufficient to war¬ 
rant the finding therein that the tracts involved in 
plaintiff's said application were known to be within 
the geologic structure of a producing oil or gas 
field" (R. p. 9). But these allegations do not alter 
the result. 
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The mere additional allegation of arbitrariness 
and unreasonableness adds nothing to the bill. It 
is well settled that a bill seeking to set aside a deci¬ 
sion by the Secretary of the Interior in a land mat- 
ter is still subject to a motion to dismiss, notwith¬ 
standing an allegation that the decision complained 
of is arbitrary, unreasonable, or capricious, if it 
appears from the decision itself that the same can¬ 
not be so characterized. 

Ljjders v. I dies, — App. D. C. -—, 84 F. 
(2d) 232 (1936). 

Wilbur v. Minidoka Irr. Dist., 60 App. 
D. C. 205, 50 F. (2d) 495 (1931). 

The opinion of this Court in the Minidoka case, 
just cited, is particularly apposite. Mr. Chief Jus¬ 
tice Martin said (60 App. D. C. at p. 206, 50 F. (2d) 
at p. 496) : 

The motion to dismiss plaintiff’s bill of 
complaint was directed against the entire 
bill, including the exhibit attached to it. The 
bill when thus considered consists of two 
parts—first, a statement of facts upon which 
the plaintiff relies as a ground for relief; 
and, second, an exhibit showing that the 
same statement had theretofore been submit¬ 
ted to the Secretary and by him found to be 
untrue, and that the Secretary had denied 
the relief therein sought by plaintiff. 

It is clear that the Secretary in the former 
hearing was acting within his jurisdiction 
in a quasi judicial capacity, and that the 

120035—37 - 3 
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issue presented by the plaintiff in the pres¬ 
ent bill of complaint was considered and 
decided by him upon the law and the evi¬ 
dence, that his decision was not arbitrary or 
capricious, and that the present case is no 
more than an attempt to appeal from that 
decision in order to secure a retrial of the 
same issues of fact and law bv a court of 
equity. Moreover, the remedy which plain¬ 
tiff seeks is in substance and effect a judg¬ 
ment in mandamus directing the Secretary 
to act contrary to the facts and law of the 
case as found by him. Such an appeal will 
not be entertained bv the courts. 

And in the instant case the decision on its face 
shows that it was rendered in the exercise of judg¬ 
ment and discretion. The merest cursory reading 

thereof shows that it was neither arbitrary nor 

* 

capricious. The evidence was carefully consid¬ 
ered ; the deductions made from that evidence were 
judicially reasoned. In those circumstances it is 
clear that the decision is not subject to review in 
the courts. 

Lyders v. Ickes, 84 F. (2d) 232, supra; 

Wilbur v. Minidoka Irr . Hist., 60 App. 
D. C. 205, supra; 

Riverside Oil Co. v. Hitchcock , 190 U. S. 
316 (1903); 

Ness v. Fisher, 223 U. S. 683 (1912) ; 

Litchfield v. The Register, 9 Wall. 575 
Oct. T. 1869). 
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The considerations underlying the conclusive¬ 
ness of the Secretary’s findings in the instant casQ 
will, it is believed, be clarified by a brief discussion 
of the character of the determination which the 
Secretary was called upon to make. 

Consideration of the criteria underlying deter¬ 
mination of geologic structures shows wisdom of 
Congress in committing such determination to 
an administrative officer . 

It is to be noted that the statute nowhere defines 
“known geologic structure of a producing oil or 
gas field'’ and that it nowhere lays down the cri¬ 
teria by which such a known structure is to be 
determined. The nature of such a definition, there¬ 
fore, demands consideration. 

Ideally, the basis of the definition of the known 
geologic structure of a producing oil or gas field 
includes accurate maps of the topography and areal 
geology; reliable structure-contour maps showing 
the configuration of the principal producing forma¬ 
tion with reference to sea level and to the lines and 
corners of the public land survey; detailed infor¬ 
mation concerning the thickness, character, and 
continuity of each producing sand or zone and of 
all overhung and underlying formations; and the 
results of a sufficient number of strategically lo¬ 
cated wells to indicate clearly just how’ much of 

i 

the total structural closure is actually occupied by 
fluid hydrocarbons and how much by water. 
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In areas containing little or no public land, for¬ 
mal definitions of the known geologic structures or 
producing fields therein are not promulgated for 
want of any apparent administrative need therefor. 
As occasion mav arise, from the discovery of a 
stray piece of Federal acreage in or near such a 
field, determination is made on the basis of avail¬ 
able evidence whether such tract is or is not within 
the known structure of a producing field. Occa¬ 
sionally, for want of better geologic evidence, such 
decisions must be based on geographic proximity to 
production and on local opinion on the worth of the 
tract in question as evidence by prices paid by in¬ 
terested operators for leases on contiguous fee 
holdings. Where the weight of available evidence 
indicates that the discovery of a separate and dis¬ 
tinct pool or field is more probable than the dis¬ 
covery merely of an extension of an existing field, 


it is held that the land is not within the boundaries 
of a known structure. 

In this connection it must be borne in mind that 
the land involved in the instant case is in Louisi¬ 
ana, and that Louisiana is a State in which there 
remain only small areas of public domain land in 

widely scattered tracts. See General Land Office 
% 

Circular 1306, July 1, 1933. 

The foregoing review of the factors which deter¬ 
mine the determination of the geologic structure 
make it clear that such a determination could not 
be profitably reviewed in judicial tribunals untu- 




tored in the technicalities of geology, and make ap¬ 
parent the wisdom of the Congress in committing 
such determinations to an administrative officer 
able to call upon the specialized knowledge of the 
qualified experts in the Geological Survey. 

B. IT IS IMMATERIAL THAT THE SECRETARY MADE NO 
FORMAL CLASSIFICATION OF THE LAND IN QUESTION 
PRIOR TO THE FILING OF APPELLANT'S APPLICATION. 

It is of course well established that the Secretary 
was not at libertv to take into account facts not 
known until after the date of a particular applica¬ 
tion. The lieu selection cases, 

Paijne v. Central Pacific Rif. Co., 255 U. S. 
228(1921); 

Payne v. New Mexico, 255 U. S. 367 
(1921) ; 

Wyoming v. United States, 255 U. S. 489 
(1921) ; 

Santa Fe Pac. R. R. Co. v. Fall, 259 U. S. 
197 (1922), 

may be taken to have settled that question. 

But the Secretary has not taken later facts into 
account. He has found that the land was known 
to be within an oil or gas structure at the time the 
application was filed. His decision shows that the 
land was known to be valuable for gas at least four 
years prior to the filing of the application and that 
oil was actually discovered in its vicinity a month 
before such application. The Secretary is fully 
within the limitations of the lieu selection cases. 

In this connection attention should be called to 
Santa Fe Pac. R. R. Co. v. Fall, 259 U. S. 197, 
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supra. Here Mr. Justice Holmes, speaking for the 
Court, said of a railroad lieu selection (p. 199): 

* * * In theory of law the obligation 

was immediate when the selection was made, 
if it complied with the condition. It is true 
that the Secretary had to be satisfied upon 
that point, but his discretion was not ar¬ 
bitral*}'; it went only to the quality of the 
lands. If, as Chief Justice Shaw put it, 
a piepoudre Court could have been sum¬ 
moned and the matter determined forthwith, 
the Secretary would have been bound to act 
on the facts as they then appeared and 
could not have elected to wait for better 

davs. * * * 

•> 

In the present case the Secretary did not elect 
to wait for better davs: on the contrary, he deter- 
mined the matter forthwith; and he found as a fact 
that the land was known to be within the producing 
structure of an oil and gas field when the appellant's 
application was made. 

But appellant contends that since the Secretary’s 
determination of that fact was made after applica¬ 
tion had been filed, it is unauthorized by law, and 
that the situation is therefore governed, not by the 
geological facts known to exist at the time of the 
filing of the application, but by the sole circum¬ 
stance that the Secretary had not made his deter- 

•/ 

mination at that time. 

This is the only substantial question in issue in 
the present case. 


Appellee’s position is that a predetermination of 
the boundaries of the structure is required neither 
by statute, nor by court decision, nor by regula¬ 
tion, nor by administrative practice; further, that 
the notion of suggesting the requirement misunder¬ 
stands the operation of the public land laws; and, 
finally, that such a requirement would affirmatively 
violate the statute and would lead to consequences 
contrary to the public interest. 

Predetermination is not required by the statute . 

Section 32 of the oil and gas leasing act (41 Stat. 
437, 450) provides in part: 

That the Secretary of the Interior is au¬ 
thorized to prescribe necessary and proper 
rules and regulations and to do any and all 
things necessary to carry out and accom- 
plish the purposes of this Act, also to fix and 
determine the boundary lines of any struc¬ 
ture, or oil or yas field, for the purposes of 
this Act: * * * [Italics added.] 

It is upon this language that appellant rests his 
case. 

Appellee maintains that this section does no more 
than to fix the responsibility for making the neces¬ 
sary determination. It is a source of authority to 
act, not a direction to take action. The Oil and 
Gas Leasing Act throughout distinguishes between 
lands within a known structure and lands outside 
of a known structure, not only for purposes of dis¬ 
position, as in sections 13, 14, and 17, but also for 
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purposes of fixing acreage limitations, as in sec¬ 
tion 27. Someone has to make the determination. 
Conceivably, it might be the courts as in contested 
mining claims, R. S. 2326, 30 U. S. C. Sec. 30, but 
Congress has decided, for reasons canvassed above, 
that the determination should be made administra¬ 
tively, and has designated the Secretary of the 
Interior to make it. 

As already stated, there is nothing in section 32 

of the Leasing Act which directs the Secretary to 

fix boundaries—he is merely authorized to do so— 

♦ 

and certainly there is nothing which limits him in 
his determinations to those made prior to the time 
that an application in question is filed. There is 
in the language of this section no sound basis for 
the contention that predetermination of the bound¬ 
aries is a statutory requisite. 

In this situation it is clear that the Secretary’s 
construction of the statute will not be disturbed by 
the extraordinary remedy of injunction. 

Wilbur v. United States ex ret . Kadrie, 
281 U. S. 206, 218-219 (1930). 

Predetermination is not required bg court decision. 

As has been pointed out, there is nothing in the 
lieu selection cases, or in any of them, which in- 
ferentially suggests that the Secretary must have 
made his determination in advance of the filing of 
the particular application. On the contrary, it has 
been shown that Santa Fe Pac. R. R. Co. y. Fall, 
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259 U. S. 197, supra, specifically declares that the 

Secretary must determine the matter forthwith, on 

the basis of facts as they then appear, and that he 

mav not wait for better davs. The decision here 
* %■ 

complained of fully complies with that require¬ 
ment. The Secretary has determined the matter 

* 

forthwith; he has not waited for better days; he 
has determined the matter as of the date appellant’s 
application was filed; and he has found as a fact 
that the lands applied for had, for at least four 
years previous to the filing of the application, been 
known to be within the geologic structure of a pro¬ 
ducing oil or gas field. 

Appellant relies upon Wyoming \\ United States, 
255 U. S. 489, supra (Brief, pp. 14—15). But this 
decision does not help him. The Supreme Court 
there said (255 U. S. at 496): 

In principle it is plain that the validity 
of the selection should be determined as of 
the time when it was made, that is, accord¬ 
ing to the conditions then existing. 

The language of the Court is significant. The de¬ 
termination should be had as of the time when the 
selection was made. This clearly negatives any 
suggestion of predetermination and is entirely in 
accord with the position of the Secretary in this 
case. 

Appellant insists, however (Brief, pp. 11-12), 
that the Secretary’s mention of the bringing in of 
a producing oil well on September 4, 1935, a date 
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subsequent to the initiation of appellant’s rights, 
proves that the Secretary relied on the subsequent 
fact. This contention is plainly untenable. 

The only mention of the September well in the 
Secretary’s decision occurs in the portion thereof 
which recites what the Commissioner said (R. p. 
13). When the Secretary himself came to consider 
the question of structure (R. p. 14), he neither men¬ 
tioned nor relied upon the September discovery. 

The facts he took into account were the nearbv 

* 

discovery of gas five years previous to the filing of 
instant application, the nearby discovery of oil a 
month previous, the gentle dip of the structure to 
the north, and the fact that according to the rec¬ 
ords of the Geological Survey the tract applied 
for by appellant had been known since 1931 to be 
within the geologic structure of the Rodessa oil 
and gas field. 

Moreover, the fact that the land in question had 
been designated for disposition by competitive bid¬ 
ding as known oil and gas land as early as August 
23, 1935 (R. pp. 12-13), indicates clearly that the 
Department was not relying on the September 4 

discoverv for classification of the tract now in 
•• 

controversv. 

Predetermination is not required cither by regu¬ 
lation or by the Department's administrative 
practice. 

Prior to the date of the lieu selection cases, the 
Department has held that subsequent facts might 
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be taken into account in determining the geological 
status of land included within applications for oil 
and gas prospecting permits. 

Wilmer Jeannette, 47 L. D. 582 (1920) ; 

Charles R. Haupt, 47 L. D. 588 (1920) ; 

Digest of Decisions, 47 L. D. 463, 466: 

Where after application under section 13 
for a permit and before permit is granted 
the land is designated as within the struc¬ 
ture of a producing oil or gas field, permit 
can not be allowed. 

After the Supreme Court decided the lieu selec¬ 
tion cases, however, the Department changed its 
practice to conform to the doctrine of those cases, 
and its Instructions dated April 23, 1921 (48 L. D. 
98), reversed the former practice and gave effect to 

the law as laid down by the Supreme Court. 

The Department said, after adverting to the 
Supreme Court rulings (48 L. D. at 99-100) : 

Applying the principle so announced, it is 
clear that not only equitably but legally, 
qualified persons who filed proper applica¬ 
tions for oil or gas prospecting permits un¬ 
der the act of February 25,1920, can not and 
should not be deprived of their rights if, be¬ 
cause of delay in action upon the applica¬ 
tions so filed, there intervenes a designation 
by this Department of the lands as being 
within the geological structure of a produc¬ 
ing oil or gas field occasioned by a discovery 
of oil or gas subsequent to the filing of the 


application in the local land office. Accord¬ 
ingly, said regulation is hereby revoked, and 
in future applications will be adjudicated in 
accordance with the views herein expressed. 

The statute, however, specifically forbids 
the allowance and approval of a prospecting 
permit upon lands within a “known geo¬ 
logical structure of a producing oil or gas 
field’' (section 13), and in section 17 pro¬ 
vision is made for the disposition of unap¬ 
propriated lands in such structures by 
competitive bidding. Therefore, nothing in 
this opinion shall be construed as modifying 
or affecting previous decisions of this De¬ 
partment to the effect that prospecting per¬ 
mits can not be allowed within the geological 
structure of a producing oil or gas field, so 
known and existing at and prior to the filing 
of the application for the prospecting 
permit. 

These are the instructions which appellant cites 
(Brief, p. 13) in support of his contention that pre¬ 
determination is required by the Department’s 
regulations. It is not perceived how thay can be 
given that interpretation. It is submitted that 
these instructions, far from lending support to ap¬ 
pellant's contention that predetermination of geo¬ 
logic structure is required are, on the contrary, 
clear authority for appellee's position that the 
statute is satisfied if a subsequent determination 
is made of the facts known to exist at the time that 
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the application was filed. Indeed, the instructions 
anticipate bv more than a rear the directions in 
Santa Fe Par. R. K. Co. v. Fall, 259 U. S. 197, 
supra, that the matter be determined forthwith on 
the facts as they then appeared and without wait- 
ins: for better da vs. 

And. ever since the date of these instructions, 
the statute has been consistently construed as 
merely requiring a determination, after the event, 
of the facts known to exist at the time of the filing 
of the particular application. 

A. W. Mason, 48 L. D. 213 (1921) ; 

Charles R. IIa apt, 48 L. D. 355 (1921). 


These two cases, involving as thev do a con- 
temporaneous administrative construction of the 
Leasing Act after the practice inhibited by the 
lieu selection cases had been corrected, are entitled 
to the greatest weight in determining the correct 
construction of the statute. Moreover, the current 
practice of the Department is that the Secretary 
does not consider himself bound bv definitions of 


geological structure already promulgated if, subse¬ 
quent to such promulgation and prior to the time 
of a particular application, new geologic evidence 
has been received which indicates that the defini¬ 
tion theretofore promulgated was incorrect. 

N. F. Sholes et ah (A. 16229, October 14, 
1931; on rehearing November 30,1931); 
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Stanolind Oil and Gas Co. (A. 17968, 
October 4, 1934; on rehearing August 13, 
1935: on petition for exercise of supervisory 
authority May 21, 1936). 

(This Court will take judicial notice of unpublished 
decisions of the Land Department. See Santa Fe 
Pac. R. R. Co. v. Payne , 50 App. D. C. 94. 96-97, 
267 Fed. 653 (1920), rev'd on entirely different 
grounds sub now. Santa Fe Pac. R. R. Co. v. Fall, 
259 U. S. 197 (1922).) 


Predetermination is not a matter of warranty but 

of convenience. 


Appellee seeks to introduce into the case at bar 
the notion that the tract books constitute in effect 
a continuing warranty on which prospective appli¬ 
cants mav relv. and that having relied, the Govern- 
ment is bound thereby and in substance estopped. 
This suggestion has only the merit of apparent 

noveltv. There are innumerable instances when an 
* 

entryman in perfect good faith makes application 
for lands then shown to be unentered, where facts 
outside his knowledge and outside the knowledge of 


the local register have combined to make the lands 
unavailable. Perhaps the most dramatic illustra¬ 
tion of the rule is in connection with Executive 
order withdrawals, where such a withdrawal, 
though unknown to the applicant and equally un- 
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known to the register, none the less makes the land 
unavailable for entry. 

George W. Bolieu, 55 L. D. 85 (1934). 

And of course it has been held, not once but many 
times, that the Government is not bound by the 
failure of land officials to maintain their records, 
notwithstanding that the statutes and the regula¬ 
tions of the Land Office require that all matters 
affecting lands be entered upon the tract books. 

Great Northern By. Co. v. Steinke, 261 
U. S. 119, 129-131 (1923), and numerous 
cases there cited. 

Any requirement of predetermination would affirm¬ 
atively violate the statute . 

Moreover, if as appellant contends, predetermi¬ 
nation were required by any regulation of the De¬ 
partment, such a regulation would be invalid for 
conflict with the statute. The Oil and Gas Leas¬ 
ing Act, as already pointed out, distinguishes be¬ 
tween land on known structure and land not on a 
known structure. If the land here were in fact on 
a known structure but not within the boundaries of 
a known structure as determined by the Secretary, 
then, if this Court should accept appellant's con¬ 
tention that the absence of predetermination gives 
him a preference right, the result would be that the 
land would be disposed of contrary to the inten¬ 
tion of Congress. That is to say, land on a known 
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structure would be disposed of as land not on a 
known structure simply by reason of the Secre¬ 
tary's failure to make an antecedent determina- 

f 

tion. Such a disposition would clearly violate the 
act. Any regulation requiring a predetermination, 
therefore, would be invalid. 


And there is a compelling practical reason why 
appellant’s argument is unsound, a reason which 
was suggested by the learned trial justice at the 
hearing below. 

Suppose that a producing well is brought in on 


a tract of land in which had hitherto been the wild¬ 


est of wildcat territory. And suppose further that, 
two days later, a person knowing of this discovery 
makes application for a lease on a nearby tract. 
Is there a race of diligence between the applicant 
and the Department of the Interior as to who first 
has knowledge of the newlv discovered well ? Ob- 
viously not: and to maintain otherwise would be to 


do violence to the whole Leasing Act. Only a plain 
and unequivocal direction from the legislature 
would justify a tribunal in reaching a result so 
clearly detrimental to the public interest. There 
is no such language in the amended Leasing Act, 
but, on the contrary, all the provisions of the stat¬ 
ute and all the practice thereunder impels the con¬ 
clusion that the requirements of the Leasing Act 
are fullv satisfied bv the action taken bv the Secre- 
tarv in the case at bar. 
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III. The decree of dismissal should be affirmed. 

Respectfully submitted. 

Nathan R. Margold, 

Solicitor, Department of the Interior, 
Frederick Bernal s Wiener, 
Assistant Solicitor, Department of the 
Interior, 

Jackson E. Price, 

Assistant Solicitor, Department of the 
Interior, 


Attorneys for the Appellee . 



APPENDIX. 


Sections 13 and 17 of the Oil and Gas Leasing 
Act of February 25, 1920 (41 Stat. 437), as 
amended by the Act of August 21, 1935 (49 Stat. 
674): 

Sec. 13. That the Secretary of the lute- 

* 

rior is hereby authorized, and directed, 
under such necessary and proper rules and 
regulations as he may prescribe, to grant to 
any applicant qualified under this Act a 
prospecting permit, which shall give the ex¬ 
clusive* right, for a period not exceeding 
two years, to prospect for oil or gas upon 
not to exceed two thousand five hundred and 
sixty acres of land wherein such deposits 
belong to the United States and are not 
within anv known geological structure of a 
producing oil or gas field upon condition 
that the permittee shall begin drilling op¬ 
erations within six months from the date of 
the permit, and shall, within one year from 
and after the date of permit, drill one or 
more wells for oil or gas to a depth of not 
less than five hundred feet each, unless valu¬ 
able deposits of oil or gas shall be sooner 
discovered, and shall, within two years from 
date of the permit, drill for oil or gas to an 
aggregate depth of not less than two thou¬ 
sand feet unless valuable deposits of oil or 
gas shall be sooner discovered: Provided, 
That said application was filed ninety days 
prior to the effective date of this amend- 

atorv Act. It being the intention of Con- 
» # # 

gross that there shall be no discrimination 
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as between applicants for prospecting per¬ 
mits, the Secretary of the Interior is di¬ 
rected, in every case where one or more per¬ 
mits have been issued, to issue permits to 
all other applicants for prospecting permits 
on the same structure, even though one or 
more of the permittees has developed the 
said structure into a producing oil or gas 
field, if said application for permit was filed 
prior to the development of such structure 
into a producing oil or gas field, and said ap¬ 
plicant has otherwise complied with the law: 
Provided further, That when such permit 
is issued upon any structure after discovery, 
the royalty to be paid upon the preferential 
lease provided for in section 14 hereof shall 
be 10 per centum in amount or value of the 
production and the annual payment of a 
rental as provided in said section 14. No 
prospecting permit shall be granted upon 
any application filed after ninety days prior 
to the effective date of this amendatorv Act. 

4 /, 

The Secretary of the Interior may, if he 
shall find that the permittee has been unable 
with the exercise of diligence to test the land 
in the time granted by the permit, extend 
any such permit for such time, not exceed¬ 
ing two years, and upon such conditions as 
he shall prescribe': Provided , That all per¬ 
mits outstanding on the* effective date of 
this amendatory Act, which on said date 
shall not be subject to cancelation for viola¬ 
tion of the law or operating regulations and 
which have* theretofore been extended by 
the Secretary of the Interior, shall be, and 
the same are hereby, extended until Decem¬ 
ber 31, 1937, subject to the applicable con¬ 
ditions of such prior extensions: Provided 
further, That the Secretary of the Interior 
is lierebv authorized, to extend for an addi- 
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tional period of not to exceed one vear any 
permit on which diligence has been exer- 
cised or on which drilling or prospecting has 
been suspended at the direction of the Sec¬ 
retary during the extension period hereby 
granted, but no extension of any permit be¬ 
yond December 31, 1938, shall be granted 
under authority of this Act, or anv other 

« 7 w 

Act. Whether the lands sought in anv such 
application and permit are surveyed or un¬ 
surveyed the applicant shall, prior to filing 
his application for permit, locate such lands 
in a reasonably compact form and accord¬ 
ing to the legal subdivisions of the public- 
land surveys if the land be surveyed; and 

i • * ' 

in an approximately square or rectangular 
tract if the land bo an unsurveyed tract, 
the length of which shall not exceed two and 
one-half times its width, and if he shall 
cause to be erected upon the land for which 
a permit is sought a monument not less than 
four feet high, at some conspicuous place 
thereon, and shall post a notice in writing 
on or near said monument, stating that an 
application for permit will be made within 
thirty davs after date of posting said notice, 
the name of the applicant, the date of the 
notice, and such a general description of the 
land to be covered by such permit by ref¬ 
erence to courses and distances from such 
monument and such other natural objects 
and permanent monuments as will reason¬ 
ably identify the land, stating the amount 
thereof in acres, he shall during the period 
of thirty davs following such marking and 
posting, be entitled to a preference right 
over others to a permit for the land so 
identified. The applicant shall, within 
ninety days after receiving a permit, mark 
each of the corners of the tract described 
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in the permit upon the ground with substan¬ 
tial monuments, so that the boundaries can 
be readily traced on the ground, and shall 
post in a conspicuous place upon the lands 
a notice that such permit has been granted 
and a description of the lands covered 
thereby: Provided further, That in the Ter¬ 
ritory of Alaska prospecting permits not 
more than five in number may be granted 
to any qualified applicant for periods not 
exceeding four years, actual drilling opera¬ 
tions shall begin within two years from date 
of permit, and oil and gas wells shall be 
drilled to a depth of not less than five hun¬ 
dred feet, unless valuable deposits of oil or 
gas shall be sooner discovered, within three 


years from date of the permit and to an ag¬ 
gregate* depth of not loss than two thousand 
feet unless valuable* ele*posits of oil or gas 

shall be sooner discovered, within four vears 

■+/ 


from elate* of‘permit: Provided further, 
That in saiel Territory the applicant shall 
have a preference right ove*r others to a per¬ 
mit for land identifier! by temporary monu¬ 
ments and notice* pe>ste*el on or near the same 
for six months following such marking and 
posting, and upon receiving a permit he shall 
mark the* corners of the tract elescribed in 


the pe*rmit upon the ground with substan¬ 
tial monuments within one year afte*r re¬ 
ceiving such peTinit: Provided further, 
That any person holding a permit to pros¬ 
pect for oil or gas which shall not be subject 
to cancelation for violation of the law or 
operating regulations or which shall have 
been extended under the authority of this 
or any other Act, in force on or after the 
effective date of this amendatory Act, or 
for which timely and acceptable application 
for extension shall have been filed prior to 
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said date, shall have the right prior to the 
termination of such permit to exchange the 
same for a lease to the area described in the 
permit without proof of discovery, at a 
royalty of not less than 12 14 per centum or 
value of the production, to be determined by 
the Secretarv of the Interior bv general 
rule and under such other conditions as are 
fixed in section 17 of this Act: Provided fur¬ 
ther, That no such lease shall be subject to 
the acreage limitations of section 27 of this 
Act, as amended, until one year after the 
discovery of valuable deposits of oil or gas 
thereon: Provided further, That any appli¬ 
cation for any prospecting permit filed after 
ninetv davs prior to the effective date of 
this amendatory Act shall be considered as 
an application for lease under section 17 
hereof: And provided further, That upon 
leases so granted in lieu of existing permits 
or granted to applicants for permits, no 
rentals shall be payable for the first two 
lease years, unless valuable* deposits of oil 
or gas are sooner discovered within the 
boundaries of such lease. 

Sec. 17. All lands subject to disposition 
under this Act which are known or believed 


to contain oil or gas deposits, except as 
herein otherwise provided, may be leased by 


the Secretarv of the Interior after the effec- 


five date of this amendatory Act, to the high¬ 


est responsible qualified bidder by competi¬ 
tive bidding under general regulations. 
Such lands shall be leased in units of not ex¬ 


ceeding six hundred and fortv acres, which 


shall be as nearly compact in form as pos¬ 
sible. Such leases shall be conditioned upon 


the payment by the lessee of such bonus as 
may be accepted and of such royalty as may 
be fixed in the lease, which shall be not less 


than 12M> per centum in amount or value 
of the production and the payment in ad¬ 
vance of a rental to be fixed in the lease of 
not less than 25 cents per acre per annum, 
which rental except as otherwise herein pro¬ 
vided shall not be waived, suspended, or re¬ 
duced unless and until a valuable deposit of 
oil or gas shall have been discovered within 
the lands leased: Provided, That the rental 
paid for any one year shall be credited 
against the royalties as they accrue for that 
year: Provided further, That in the event 
the Secretarv of the Interior shall direct or 
shall assent to the suspension of operations 
or of production of oil or gas under any such 
lease, any payment of acreage rental as 
herein provided shall likewise be suspended 
during such period of suspension of opera¬ 
tions or production: And provided further, 
That in the case of leases valuable onlv for 
the production of gas the Secretary of the 
Interior upon showing by the lessee that the 
lease cannot be successfully operated upon 
such rental or upon the royalty provided in 
the lease 1 , may waive, suspend, or reduce such 
rental or reduce such rovaltv. 

The Secretarv of the Interior, for the 
purpose of more properly conserving the oil 
or gas resources of any area, field, or pool, 
may require that leases hereafter issued 
under anv section of this Act be conditioned 
upon an agreement by the lessee to operate, 
under such reasonable cooperative or unit 
plan for the development and operation of 
any such area, field, or pool as said Secretary 
may determine to be practicable and neces¬ 
sary or advisable, which plan shall ade¬ 
quately protect the rights of all parties in 
interest, including the United States: Pro¬ 
vided, That all leases operated under such 
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plan approved or prescribed by said Sec¬ 
retary shall be excepted in determining 
holdings or control under the provisions of 
any section of this Act. 

Leases hereafter issued under this sec¬ 


tion shall be for a period of five years and 
so long thereafter as oil or gas is produced 
in paying quantities when the lands to be 
leased are not within anv known geological 
structure of a producing oil or gas field, and 
for a period of ten years and so long there¬ 
after as oil or gas is produced in paying 
quantities when the lands to be* leased are 
within anv known geological structure of a 
producing oil or gas held: Provided, That 
no such lease shall be deemed to expire by 
reasons of suspension of prospecting, drill¬ 
ing. or production pursuant to any order or 


consent of the 


said Secretarv: Prov'uhd fur- 

* • 


ther. That the person first making applica¬ 
tion for the lease of any lands not within any 
known geologic structure of a producing oil 
or gas field who is qualified to hold a lease 
under this Act, including applicants for per¬ 
mits whose applications were hied after 
ninety days prior to the effective date of this 
amendatory Act shall be entitled to a pref¬ 
erence right over others to a lease of such 
lands without competitive bidding at a roy¬ 
alty. in the case of oil, of 12 1 - per centum in 
amount or value of the production when the 
said production does not exceed fifty bar- 
reds per well per day for the calendar month 
and of not less than 12 1 i> per centum in 
amount or value of the production when the 
said production exceeds fifty barrels 
per well per day for the calendar month, 
and, in the case of gas, at a rovaltv of 
12V-! per centum in amount or value of the 
production when the said production 


does not exceed five million cubic feet per 
well per day for the calendar month, 
and, when the said production exceeds five 
million cubic feet per well per day 
for the calendar month, at a royalty of not 
less than 12V2 per centum in amount or value 
of the production. 

Leases issued prior to the effective date 

of this amendatorv Act shall continue in 

* 

force and effect in accordance with the terms 
of such leases and the laws under which is¬ 
sued : Provided, That any such lease that has 
become the subject of a cooperative or unit 
plan of development or operation, or other 
plan for the conservation of the oil and gas 
of a single area, field, or pool, which plan 
has tlie approval of the Secretary of the De¬ 
partment or Departments having jurisdic¬ 
tion over the Government lands included in 
said plan as necessary or convenient in the 
public interest, shall continue in force be- 
vond said period of twentv vears until the 
termination of such plan: And provided 
further, That said Secretary or Secretaries 
shall report all leases so continued to Con¬ 
gress at the beginning of its next regular 
session after the date of such continuance. 

Any cooperative or unit plan of develop¬ 
ment and operation, which includes lands 
owned by the United States, shall contain a 
provision whereby authority, limited as 
therein provided, is vested in the Secretary 
of the department or departments having 
jurisdiction over such land to alter or mod¬ 
ify from time to time in his discretion the 
rate of prospecting and development and 
the quantity and rate of production under 
said plan. The Secretary of the Interior 
is authorized whenever he shall deem such 
action necessary or in the public interest, 
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with the consent of lessee, by order to sus¬ 
pend or modify the drilling or producing 
requirements of any oil and gas lease not 
subject to such a cooperative or unit plan, 
and no lease shall be deemed to expire by 
reason of the suspension of production pur¬ 
suant to anv such order. 

Whenever it appears to the Secretary 

of the Interior that wells drilled upon lands 

not owned hv the United States are drain- 

ing oil or gas from lands or deposits owned 

in whole <>r in part by the United States, 

the Secretarv of the Interior is herebv au- 

* 

thorized and empowered to negotiate agree¬ 
ments wherebv the United States or the 
United States and its permittees, lessees, or 
grantees shall be compensated for such 
drainage, such agreements to be made with 
the consent of the permittees and lessees 

affected tlierebv. 

* 

Whenever the average daily production 
of the oil wells on an entire leasehold or on 
any tract or portion thereof segregated for 
royalty purposes shall not exceed ten bar¬ 
rels per well per day, or where the cost of 
production of oil or gas is such as to render 
further production economically impracti¬ 
cable the Secretarv of the Interior, for the 
purpose of encouraging the greatest ulti¬ 
mate recoverv of oil and in the interest of 
conservation of natural resources, is author¬ 
ized to reduce the royalty on future produc¬ 
tion when in his judgment the wells cannot 
be successfully operated upon the royalty 
fixed in the lease. The provision of this 
paragraph shall apply to all oil and gas 
leases issued under this Act, including those 
within an approved cooperative or unit plan 
of development and operation. 


Anv lease issued after the effective date 
of this amendatory Act under the provisions 
of this section, except those earned as a pref- 
erance right as provided in section 14 hereof, 
shall be subject to cancelation by the Secre¬ 
tary of the Interior after thirtv davs’ notice 
upon the failure of the lessee to comply with 
any of the provisions of the lease, unless 

or until the land covered bv anv such lease 

%■ %/ 

is known to contain valuable deposits of oil 
or gas. Such notice in advance of cancela- 
tion shall be sent the lease owner by regis¬ 
ter'd letter directed to the lease owner’s 
record post-office address, and in case such 
letter shall be returned as undelivered, such 
notice shall also be posted for a period of 

thirtv davs in the United States Land Of- 
• • 

free for the district in which the land cov¬ 
ered bv such lease is situated, or in the event 
that there is no district land office for such 
leased land, then in the post office nearest 
such land. Leases covering lands known to 
contain valuable deposits of oil or gas shall 
be canceled only in the manner provided in 
section 31 of this Act. 
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